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FOREWORD

ix

The First Amendment has become the hottest battlefront of 
American constitutional law. Libel, campaign spending, pub-
lication of government secrets, hateful speech: these and a 
dozen other subjects have tested the amendment’s command 
that “Congress shall make no law . . . abridging the freedom of 
speech, or of the press.” The very words “First Amendment” 
have become a rallying cry for the press and other interests 
arguing that their freedom outweighs other public concerns. 
As a result of First Amendment litigation, activities commonly 
regulated or prohibited in other democracies—denunciation of 
religious groups, leaks of military records, political advertis-
ing—are now protected by the Constitution.

The literature of the First Amendment has grown apace. 
Books on interpretation of the fourteen words in its speech and 
press clauses are numerous; I have added to the pile myself. But 
this book is different. It does not have the smell of the lamp, 
of theorizing at a distance. It is a report from the front lines.

Here are men and women whose often eccentric lives led 
to great courtroom tests of freedom: Yetta Stromberg, who 
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had a red fl ag when she was a counselor at a summer camp 
for young Communists in 1929 and was sentenced to prison 
for displaying that symbol of radicalism. And Dannie Martin, 
a longtime criminal who wrote articles for the San Francisco 
Chronicle about the federal prison he was in until the authori-
ties stopped him.

Bill Turner is a First Amendment lawyer. (I use the nick-
name because I have known him for many years.) He shows 
what goes on in a case before a court hands down a decision. 
He gives intimate and fascinating details of lawsuits that he 
personally tried and argued, and of others going back into 
history.

Yetta Stromberg’s case, for example. What anyone is likely 
to know about it is the decision of the United States Supreme 
Court in 1931. Chief Justice Charles Evans Hughes, writing 
for the Court, tells us that Ms. Stromberg was convicted of 
violating a California law that made it a crime to display a red 
fl ag “as a sign, symbol or emblem of opposition to organized 
government.” Hughes said that “a fundamental principle of our 
constitutional system” is that there should be opportunity for 
“free political discussion to the end that government may be 
responsive to the will of the people and that changes may be 
obtained by lawful means.” The California law violated that 
principle.

Turner fi lls in the picture of Yetta Stromberg—and of what 
we might think was the naïve radicalism of her summer camp. 
Yetta, 19 years old, and the other counselors were all volun-
teers. At seven every morning red fl ags were raised, and Yetta 
led the campers in reciting: “I pledge allegiance to the workers’ 
red fl ag, and to the cause for which it stands. . . .”
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Then Turner gives us a glimpse of the political context that 
produced this case. Yetta’s camp was raided by a California dis-
trict attorney, accompanied by carloads of vigilantes—Ameri-
can Legion members looking for subversives. They arrested 
Yetta and six others, including Bella Mintz, the camp cook. A 
jury convicted Yetta and fi ve others, and she was sentenced to 
prison for one to ten years.

In short, Yetta was a victim of the Red Scare that gripped 
much of America in the 1920s. California and dozens of other 
states passed laws condemning the red fl ag and criminalizing 
what they called “syndicalism”—Communism or socialism by 
another name. A succession of challenges to these laws reached 
the Supreme Court, but through that decade they were rejected 
by a conservative majority of the Court. The contrary case—
the case that unpopular speech must be allowed in a consti-
tutional democracy—was made by two dissenting justices, 
Oliver Wendell Holmes Jr. and Louis D. Brandeis. The supreme 
example of their logic and their rhetoric was Brandeis’s opinion 
in the 1927 case of Anita Whitney, who had been convicted 
in California of belonging to an organization that advocated 
“criminal syndicalism.” Brandeis wrote:

“Those who won our independence . . . believed liberty to 
be the secret of happiness and courage to be the secret of lib-
erty. They believed that freedom to think what you will and 
to speak as you think are means indispensable to the discovery 
and spread of political truth. . . . Believing in the power of rea-
son as applied through public discussion, they eschewed silence 
coerced by law. . . .”

The dissents of Brandeis and Holmes fi nally became the 
voice of the majority on the Supreme Court in the case of 
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Yetta Stromberg. In his opinion reversing her conviction, Chief 
Justice Hughes did not rise to the eloquence of Holmes and 
Brandeis. But his conclusion that the California red fl ag law 
violated the constitutional principle of free political discus-
sion was a decisive victory for the First Amendment. It was, as 
Turner points out, the fi rst time ever that a claim of free speech 
had won a constitutional test in the Supreme Court. And it was 
the beginning of a steady expansion of that freedom by the 
Court over the following decades.

We must not be too romantic, however, about judges as 
defenders of our freedom. The Red Scare of the 1920s was by 
no means the only time large numbers of Americans gave way 
to fear. Fear of Communism gripped the country during the 
Cold War, when Senator Joseph McCarthy and other dema-
gogues thrived on Communist-hunting. And the Supreme 
Court was slow to stand against the threat to freedom.

The lowest ebb of First Amendment protection during 
the second Red Scare came in 1951, when the Supreme Court 
upheld the conviction of American Communist Party lead-
ers for conspiring to teach the necessity of overthrowing the 
government. The party was a feeble remnant by then, and it 
posed no imaginable threat. Justice Hugo L. Black, dissenting, 
said: “Public opinion being what it is now, few will protest 
the conviction of these Communist petitioners. There is hope, 
however, that in calmer times, when present pressures, pas-
sions and fears subside, this or some later Court will restore the 
First Amendment liberties to the high preferred placed where 
they belong in a free society.”

Later Supreme Courts did exactly that, breathing new life 
into the First Amendment. But Turner reminds us that the law 
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of freedom is not made only by those nine justices in Washing-
ton. It is made by nasty characters like Larry Flynt of Hustler
magazine. It is made by reporters like Earl Caldwell of the
New York Times, who resisted the government’s demand that 
he appear before a grand jury to be questioned about his cover-
age of the Black Panthers. And it is made by lawyers like Bill 
Turner, guiding clients through the toils of offi cial resistance 
to the uplands of freedom.

Anthony Lewis
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1

INTRODUCTION

Dramatis personae

This is a strange cast of characters: Communists, Jehovah’s 
Witnesses, Ku Klux Klansmen, prison wardens, James Madi-
son, dogged reporters, federal judges, the world’s leading por-
nographer, a computer whiz, and others. Some of them are 
First Amendment heroes. Some are First Amendment villains. 
Some of them are famous; most are obscure. All played a role 
in a controversy contributing to our modern understanding 
of freedom of speech.

First Amendment controversies are often started by colorful 
characters. Many of them are not nice or polite; nor do they 
have noble motives. They say, or want to say, mean or disturb-
ing things, speech that people don’t want to hear. Some want 
to speak truth to power, but the powerful want them silenced. 
Very few people are pure First Amendment heroes, that is, peo-
ple who want to advance the cause of free speech for everyone. 
We all say we believe in free speech—in the abstract, or when 
it’s our own speech or a point of view we agree with. We’re not 
so sure when it’s speech that expresses ideas that we loathe.
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2  INTRODUCTION

Most would-be First Amendment speakers—people who 
claim constitutional protection—have their own agendas, and 
those agendas are often at odds both with majoritarian senti-
ment and with societal values other than freedom of speech. 
Nothing is wrong with that: a free country is supposed to work 
that way.

First Amendment heroism and villainy, as in the rest of life, 
are about courage and cowardice. The heroes are those who 
say what they believe, insist on saying it even when people (and 
governments) don’t want to hear it, and have the courage to 
face the consequences. Villains are those who want to suppress 
speech they disagree with or are fearful of, or who give in too 
easily to competing values and go along with the idea that this 
is speech people shouldn’t have to hear.

This book is about people who intentionally or accidentally 
became First Amendment heroes or villains. These are my 
idiosyncratic selections. Undoubtedly others are worthy of the 
honor or the badge of infamy. I chose some of the heroes and 
villains from my personal experience with them, and to that 
extent this book is a memoir. The book also sums up most 
of what I have learned from working on and teaching First 
Amendment cases.

.   .   .

For the last quarter century, I have taught the First Amend-
ment at the University of California at Berkeley, the home of 
the Free Speech Movement in the 1960s. These days, however, 
fewer Berkeley undergraduates seem to care about free speech. 
They seem too ready to embrace the competing values offered 
to restrict speech, and many seem too respectful of authority in 
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general. Being respectful of authority is of course at war with 
First Amendment values. We don’t need a First Amendment 
to protect our right to read White House press releases. We do 
need one to uncover and disclose abuses of power, to protect 
speech that most people don’t want to hear, and to debate what 
kind of country we want to be.

Indifference to how and why we protect civil liberties is 
distressingly widespread. A recent study found that only half 
of high school students say newspapers should be allowed to 
publish freely without government approval of stories. One-
third say the First Amendment goes “too far” in guarantee-
ing free speech. Former Supreme Court Justice Sandra Day 
O’Connor recently gave a speech lamenting young people’s 
ignorance of how our fundamental values are protected. She 
said, “Knowledge about our government is not handed down 
through the gene pool. Every generation has to learn it, and 
we have some work to do.” O’Connor complained that “Two-
thirds of Americans know at least one of the judges on the 
Fox TV show ‘American Idol,’ but less than 1 in 10 can name 
the Chief Justice of the United States Supreme Court.” I have 
tested this in my class, and the situation is a little worse than 
O’Connor thought: almost all 110 Berkeley students in the class 
knew the American Idol judges, and only a couple could name 
Chief Justice John Roberts.

.   .   .

Speech in the United States has always been relatively free, 
but it has never been an absolute freedom. You don’t in fact 
have the right to say whatever you want, whenever and wher-
ever. Libel and perjury are pure speech but illegal. Govern-
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4  INTRODUCTION

ment has always imposed restrictions and always asserts that 
competing values require suppression of particular speech. 
For example, the information, if made public, will endanger 
national security; the hate speech will incite violence; the 
online sexual material will harm our children; tabloid jour-
nalism will destroy privacy, and so on. In other words, every 
time government tries to restrict speech, it does so in the name 
of competing values. Free speech is not the only important 
value in our society. It frequently collides with other values, 
important interests that we all care about. That’s what makes 
First Amendment controversies so hard, and so interesting.

The accepted wisdom is that free speech deserves Constitu-
tional protection because it serves three purposes: it advances 
knowledge and the ascertainment of truth, facilitates self- 
government in a democracy, and promotes individual auton-
omy, self-expression, and self-fulfi llment. Truth-seeking occurs 
when everyone can speak freely in a marketplace of ideas, a 
marketplace in which the government must remain neutral; 
government can’t be allowed to suppress what it considers 
bad ideas—we don’t get to the truth by muzzling dissenters. 
Free speech is essential to self-government, a system in which 
we the people are sovereign, for we must be able to criticize 
government and the offi cials whom we elect to serve us. Bill 
Clinton once said, wistfully, “It’s almost a citizen responsibility 
to criticize the President. . . . Why be an American if you can’t 
criticize the President?” Free speech makes it possible non-
violently to change the government, the laws, and those who 
govern (just as Watergate reporting brought down President 
Nixon). Individual self-fulfi llment is a basic human value and 
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is good in itself, apart from the utility of free speech in helping 
to fi nd the truth and in facilitating democracy.

A couple of reminders about the First Amendment: First,
only government can violate it. Our Constitution is a series 
of constraints on the power of government, and government 
alone. It does not bind corporations, labor unions, churches, or 
private entities of any kind. No matter how vague and oppres-
sive Facebook’s or Yahoo’s “terms of use” are, no matter how 
much they restrict free speech, they do not violate the First 
Amendment. That’s because these corporations are not the 
government. No matter how much corporations insist on con-
formity to the corporate “culture” and forbid employees from 
publicly saying what they think, this does not violate the First 
Amendment.

People who should know better sometimes fail to under-
stand First Amendment basics: especially that only govern-
ment is barred from abridging free speech. Sarah Palin got it 
upside down during the 2008 presidential campaign. Feeling 
that the mainstream media were unfairly criticizing her for 
negative statements about Barack Obama (like his relationship 
with Rev. Jeremiah Wright), she complained, “I don’t know 
what the future of our country would be in terms of First 
Amendment rights and our ability to ask questions without 
fear of attacks from the mainstream media.” But the media 
can’t violate her First Amendment rights, and media “attacks” 
on political candidates are the exercise of First Amendment 
rights, not their abridgment. The First Amendment doesn’t 
protect candidates from press criticism—it encourages it.

Second, what the First Amendment means is what the 
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6  INTRODUCTION

Supreme Court says it means. The simple text of the amend-
ment (“Congress shall make no law . . . abridging the freedom 
of speech, or of the press”) does not provide the answers to any 
modern free-speech controversies. The answers come from 
the Court when it rules on the issues that are brought to it 
by the parties in concrete cases. The question for the Court 
in a First Amendment case is whether the particular speech 
comes within “the freedom of speech” protected by the amend-
ment. This decision essentially involves evaluating whether 
some competing societal value justifi es restricting the speech 
in question.

Case in point: Citizens United

The Supreme Court’s 2010 decision on corporate speech and 
campaign fi nance reform is a vivid example of the collision 
of competing values and the Court’s role as decider. Citizens 
United v. Federal Election Commission was the most important 
First Amendment decision of the 21st century so far.

The 5–4 decision threw out, on its face, part of the McCain-
Feingold package of reforms, specifi cally the federal campaign 
fi nance law that prohibited corporations and unions from using 
their funds on communications—mainly television advertis-
ing—that support or oppose a candidate for offi ce. The case pit-
ted the value of unrestricted political speech against the need 
to keep corporate money from contaminating elections. The 
decision came down squarely on the free-speech side, or the 
corporate side, depending on how you look at it.

The liberal establishment was outraged. There were calls 
for a constitutional amendment, and the New York Times printed 
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a nearly hysterical editorial. Bloggers warned that the ruling 
unleashed corporations to buy whatever candidates and legis-
lation they like and lamented that electoral power would be 
shifted from the promising new grassroots social networking 
innovators to reactionary corporate interests. An altered for-
mal portrait of the Court circulated on the Internet, showing 
the robes of the fi ve majority justices festooned with corporate 
logos as if they were NASCAR drivers. People for the American 
Way said the Court “staged a hostile takeover of American 
democracy on behalf of corporations.”

I too have long been disgusted with the infl uence of money 
on politics. Elected offi cials and offi ce-seekers seem to devote 
more time and energy to fund-raising than to governing, and 
clearly their positions on legislation are infl uenced by the 
interests that back them fi nancially (whether through direct 
contributions, PACs, or lobbyists). I’m unhappy with any deci-
sion that increases the dominant role of money in the political 
system.

On the other hand, I teach and believe in the First Amend-
ment as one of the most distinctive and important values of our 
society. I view suspiciously any restriction on political speech. 
Any restriction should be rigorously tested, not given the ben-
efi t of the doubt.

Justice Anthony Kennedy’s opinion for the Court brushed 
aside all procedural obstacles to the broadest possible deci-
sion. The case involved a conservative nonprofi t corporation, 
Citizens United, that produced a 90-minute documentary, 
“Hillary: The Movie,” and wanted to make it available for 
video-on-demand. The fi lm was an attack on then-Senator 
Clinton, intended to sabotage her in the 2008 presidential pri-

Promotional  Copy  Only  12/18/14  Not  for  resale  or  redist9ibution



8  INTRODUCTION

maries. As characterized by the Court, the fi lm was “a feature-
length negative advertisement that urge[d] viewers to vote 
against Senator Clinton for President.” Citizens United sued 
the Federal Election Commission (FEC), contending that the 
federal law did not apply either to it, to video-on-demand, or 
to the documentary. It formally stipulated in the district court 
that it did not challenge the law on its face.

The Supreme Court, however, refused to interpret the law 
narrowly, rejected any “as applied” approach, overruled two 
of the Court’s recent precedents, and declared the federal law 
invalid on its face. It was a decision of breathtaking scope. Cam-
paign fi nance reformers were livid.

Many critics of the decision focused on the conservative 
majority’s hypocrisy in abandoning all judicial restraint to 
reach a decision broadly condemning the law. Justice John 
Paul Stevens, then almost 90 years old, observed in his 90-page 
dissenting opinion that the majority had improperly “manu-
factured” a facial attack on campaign fi nance laws: “Essen-
tially, fi ve justices were unhappy with the limited nature of 
the case before us, so they changed the case to give themselves 
an opportunity to change the law.” Reminiscent of his dissent 
from the similar judicial power grab in Bush v. Gore (awarding 
the presidency to George W. Bush), Stevens said of the major-
ity, “[The] path it has taken to reach its outcome will, I fear, do 
damage to this institution.” Advocating judicial restraint while 
practicing raw, unadorned, result-oriented judicial activism 
will earn the public’s distrust.

Apart from the majority’s activism, what seemed to bother 
people about the merits of the Citizens United decision was its 
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supposed reliance on two fi ctions: that “money is speech” and 
that “corporations are persons” with free-speech rights. But 
these turn out to be more complicated subjects. Obviously 
money is not speech, but the Court did not in fact say that it 
is. Quoting its earlier decision in Buckley v. Valeo, it said that a 
“restriction on the amount of money a person or group can 
spend on political communication during a campaign . . . nec-
essarily reduces the quantity of expression by restricting the 
number of issues discussed, the depth of their exploration, and 
the size of the audience reached.” This seems self-evident. To 
“speak” in an election campaign requires you to spend money: 
to print pamphlets and mail them to voters; to design and print 
posters and distribute them to locations where they will be 
seen; to rent space on billboards; to advertise on radio and 
television, and so on. Banning expenditures on electioneer-
ing communications, or restricting the amount that can be 
spent, unquestionably silences political speech. This does not 
necessarily mean that spending money must be treated as the 
exact equivalent of standing on a soapbox for all purposes. But 
condemning the Court for having said or decided that “money 
is speech” is misleading and more slogan than analysis.

But should corporations have free-speech rights? Corpora-
tions are not people, don’t think, don’t have beliefs, and can’t 
vote. Why should they be able to claim a First Amendment 
right to “speak” in elections? Justice Kennedy pointed out how 
broadly the prohibitions swept. The law applied not just to 
Fortune 500 giants with billions in assets but to all 5.8 million 
for-profi t corporations, most of which are relatively small busi-
nesses, many with a sole shareholder. It applied to labor unions 

Promotional  Copy  Only  12/18/14  Not  for  resale  or  redist9ibution



10  INTRODUCTION

large and small. Equally sobering, it applied to all nonprofi t 
corporations, including advocacy organizations, making it a 
crime for any of them to run an ad supporting or opposing a 
candidate. As Kennedy put it,

The following acts would all be felonies: The Sierra Club runs 
an ad, within the crucial phase of 60 days before the general 
election, that exhorts the public to disapprove of a Congressman 
who favors logging in national forests; the National Rifl e Asso-
ciation publishes a book urging the public to vote for the chal-
lenger because the incumbent U.S. Senator supports a handgun 
ban; and the American Civil Liberties Union (ACLU) creates a 
Web site telling the public to vote for a Presidential candidate 
in light of that candidate’s defense of free speech. These prohibi-
tions are classic examples of censorship.

The prevailing theme of Justice Kennedy’s opinion was that 
“the First Amendment does not allow political speech restric-
tions based on a speaker’s corporate identity.” The emphasis is 
on the speech, not on the speaker. If it is true that corporations 
have the same speech rights as natural persons, the Court’s 
decision that they can’t be restricted from spending on core 
political speech was clearly correct.

The human need for self-expression, one of the values 
served by free speech, of course has no application to corpora-
tions: they can’t, by “speaking,” satisfy this human need and, 
conversely, denying them the benefi t of free speech does not 
impair this interest. If their right to speak is to be recognized, it 
must be because it serves different First Amendment purposes, 
such as encouraging free and critical debate about government 
and leading citizens to the truth by exposing them to diverse 
points of view in a marketplace of ideas. The majority in Citi-
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zens United certainly thought allowing corporate speech served 
these purposes.

Having emphasized that free political speech, not the cor-
porate identity of the speaker, is what the First Amendment is 
about, Kennedy concluded that the federal prohibitions were 
not narrowly tailored to serve the campaign reform interests 
that the government claimed. Indeed, at one point Kennedy 
virtually said reformers might as well give up: “Political speech 
is so ingrained in our culture that speakers fi nd ways to cir-
cumvent campaign fi nance laws.” Kennedy said that while an 
“appearance of infl uence or access” may stem from corporate 
political spending, this “will not cause the electorate to lose 
faith in our democracy.” (Perhaps he had his fi ngers hope-
fully crossed on this one.) Justice Stevens saw it very differ-
ently: “The Court’s blinkered and aphoristic approach to the 
First Amendment” will promote corporate domination of the 
election process. He added that “Americans may be forgiven 
if they do not feel the Court has advanced the cause of self- 
government today. . . . While American democracy is imper-
fect, few outside the majority of this Court would have thought 
its fl aws included a dearth of money in politics.”

Putting aside the unseemly route the Court took to get to 
its sweeping decision, the uncritical endorsement of corporate 
speech, and the likely exacerbation of the problem of money in 
politics—does the decision have redeeming First Amendment 
values? On the merits the decision is a very strong statement 
of fundamental First Amendment principles. Justice Kennedy, 
who in my view has been the strongest member of the current 
Court on the First Amendment, used his opinion to reaffi rm 
and expand on several bedrock tenets of the freedom of speech. 
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Many of the tenets emerged from First Amendment battles 
waged by the heroes whose stories are told in this book and 
benefi t all of us. It is good to be reminded of them:

. Kennedy proclaimed, “Speech is an essential mechanism 
of democracy, for it is the means to hold offi cials account-
able to the people.” Further, “[The First Amendment] has 
its fullest and most urgent application to speech uttered 
during a campaign for public offi ce.” To attack or support 
a candidate is of course core political speech.

. Kennedy almost said political speech can’t be restricted at all 
“as a categorical matter” but backed off to say that at least 
any restriction is subject to “strict scrutiny,” which requires 
the government to prove that the restriction “furthers a 
compelling interest and is narrowly tailored to achieve that 
interest.” This tough standard is virtually the kiss of death 
for whatever legislation is under scrutiny, as it was in Citi-
zens United.

. “More speech, not less, is the governing rule.” This prop-
osition harks back to Justice Louis Brandeis’s classic 1927 
opinion in Whitney v. California. The idea is that if govern-
ment is concerned about subversive, erroneous speech that 
may mislead the people, “the remedy to be applied is more 
speech, not enforced silence.”

. Justice Kennedy’s emphasis throughout his opinion was 
on the importance of protecting political speech regardless 
of who the speaker may be. The reasoning was that in a 
democracy we the people are entitled to hear all points of 
view and that government should not be allowed to disfavor 
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speech based on who is speaking. This idea is “premised on 
mistrust of governmental power.”

. Justice Kennedy declared, “Prolix laws chill speech for the 
same reason that vague laws chill speech: people of common 
intelligence must necessarily guess at the law’s meaning and 
differ as to its application.” This is new. The Court had long 
recognized that vague speech regulations, especially those 
that carry criminal sanctions, improperly chill speech. But 
“prolix” laws? The campaign fi nance law thrown out by the 
Court was a mess; it was exceedingly complex, and would-be 
speakers had to confront not only the less-than-crystalline 
language of the statute but 568 pages of FEC regulations, 
1,278 pages of explanations, and 1,771 FEC advisory opin-
ions. Treating prolixity as a subspecies of vagueness is good 
for the First Amendment and for all of us.

. In the same vein, the Court said that as a practical matter, a 
speaker who does not want to risk criminal or civil liability 
for campaign speech is effectively forced to seek an advi-
sory opinion from the FEC. Justice Kennedy said having to 
“ask a government agency for prior permission to speak” is 
“the equivalent of prior restraint”; it gives the FEC “power 
analogous to licensing laws implemented in 16th- and 17th-
century England, laws and governmental practices of the 
sort that the First Amendment was drawn to prohibit.” This 
was somewhat overstated, but it was nice to see the Court 
reaffi rm the free-speech principle fi rst recognized in the 
classic 1931 case of Near v. Minnesota that “prior restraints”—
government censorship of speech before it is uttered—are 
unconstitutional.
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. Finally, for those who would expand First Amendment free-
doms regardless of competing values, it actually was good 
that the Court bulldozed its way through all the procedural 
obstacles to declare the law invalid on its face and was willing 
to overrule precedents that restricted speech. The Court pre-
viously had said that invalidating a law passed by Congress 
on its face is “strong medicine” to be sparingly used, even in 
free-speech cases. Citizens United will be a strong precedent 
for future challenges to various kinds of speech regulation.

The Citizens United result is distressing because this impres-
sive catalog of fundamental First Amendment principles was 
put to the service of corporate interests rather than to assist 
the lonely individuals who invoke the amendment to challenge
the power structure. The dispossessed, eccentrics, minorities, 
and dissidents are the ones who need the First Amendment’s 
help, not society’s established institutions.

A cynic might plausibly consider Citizens United a faux
First Amendment decision, a pro-business effort dressed up 
in free-speech clothes. Justice Kennedy himself allowed some 
pro-business leaning to show through, remarking that the 
restriction on corporate spending “muffl ed the voices that 
best represent the most signifi cant segments of the economy.” 
Referring to candidates’ electoral speech, he said, “On certain 
topics corporations may possess valuable expertise, leaving 
them the best equipped to point out errors.” Except for Ken-
nedy, the other members of the conservative majority have 
not previously exhibited great attachment to free-speech val-
ues. (Eight days before its Citizens United decision, the very 
same fi ve-justice majority intervened on an emergency basis in 
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another case with First Amendment implications. The Court 
summarily prohibited streaming television coverage of the 
Proposition 8 same-sex marriage trial in San Francisco to other 
federal courthouses. The disingenuous ground it gave for its 
ruling was that the district court had allowed only 5 days for 
public comment on a change in its local rules instead of the 
30 days that was usually given. This departure from the local 
rules was trivial and inconsequential. In fact, the court had 
received 138,574 public comments, all but 32 favoring trans-
mission. The Supreme Court recognized that district courts 
can adopt and amend local rules governing how they do busi-
ness. The majority’s rationale for reversing the district court, 
however, was this: “If courts are to require that others follow 
regular procedures, courts must do so as well.” How quickly 
the fi ve majority justices forgot about “regular procedures” in 
Citizens United and threw off the bonds of judicial restraint to 
rule for business interests.)

The four conservatives who joined Kennedy to decide Citi-
zens United all came to Washington as part of the Reagan revo-
lution and have been fully committed to its anti-government 
regulation ideology: getting government off the backs of busi-
ness. They all subscribed to the Federalist Society agenda of 
free enterprise unlimited by nettlesome government restric-
tions. Intrusive and detailed campaign fi nance laws and regula-
tions must have seemed repugnant to their beliefs. The cynic 
might suspect that their real allegiance was to the Reaganesque 
agenda of freeing business from government regulation rather 
than to the loftier values of free speech. At any rate, they are 
very different from the kinds of First Amendment heroes we 
meet in this book.
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.   .   .

First Amendment freedoms are fragile, since they are always 
threatened by competing values—from campaign fi nance 
reform to national security to public decency—and those val-
ues change over time. The freedoms that we now have—as 
exhibited by the principles recited and reinforced in the Citizens 
United case—were not created yesterday out of whole cloth. 
Nor did they spring into being upon the ratifi cation of the First 
Amendment in 1791. Our current freedoms are the products 
of the kinds of First Amendment controversies, mostly in the 
last few decades, described below. Recognizing that every First 
Amendment dispute involves the collision of competing val-
ues—else there would be no dispute—let’s turn to the First 
Amendment heroes and villains to see how their stories inform 
the contemporary meaning of the First Amendment.
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Yetta Stromberg was 19 years old when she was a counselor 
at a summer camp for young Communists. It was 1929. The 
camp was in the mountains near San Bernardino, California. 
The campers came from working-class Communist families 
from Los Angeles. The 40 or so boys and girls ranged in age 
from 6 to 16. The parents paid only $6 a week per camper, as all 
the adults at the camp, including Stromberg, were volunteers.

At 7:00 every morning, Stromberg led a fl ag-raising cer-
emony for the campers. As the children stood by their beds, 
one of them would raise a red fl ag while the others recited in 
unison this pledge:

I pledge allegiance to the workers’ red fl ag,
And to the cause for which it stands,
One aim throughout our lives,
Freedom for the working class.

On August 3, 1929, the camp was raided by several carloads 
of American Legion members from nearby Redlands, led by 
George H. Johnson, the district attorney of San Bernardino 
County. The raid was prompted by the Better America Fed-
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eration of Los Angeles and the Intelligence Bureau of the Los 
Angeles Police Department, who were keeping a close eye on 
radical activities. The Federation, backed by business interests, 
believed the republic was being undermined by a subversive 
conspiracy directed by Bolsheviks in the Soviet Union.

When the raiders arrived, some children were playing base-
ball, some were off hiking, and some were studying economics 
under the leadership of Yetta Stromberg, who had been a stu-
dent at UCLA. On the hillside, the raiders found a fl agpole and 
a homemade triangular red fl ag on which someone had painted 
a black hammer and sickle. They also discovered a cardboard 
box labeled “Please do not touch,” which contained some sheet 
music and some Communist literature. It belonged to Strom-
berg but was for her own reading and use, and the children 
did not know about it. The raiders confi scated the fl ag and the 
literature, and they arrested six women and one man. Besides 
Stromberg, those arrested were Emma Schneiderman, who 
played the piano; Sarah Cutler, Emma’s mother who was visit-
ing the camp for the day; Jennie Wolfson, the camp manager; 
Esther Karpeliff, who washed and cleaned up; Bella Mintz, the 
cook; and Isadore Berkowitz, the handyman.

The arrestees were taken to jail in San Bernardino. They 
were charged with violating a California law enacted in 1919, 
during the Bolshevik scare, that made it a felony to display a red 
fl ag in a public or meeting place “as a sign, symbol or emblem 
of opposition to organized government or as an invitation or 
stimulus to anarchistic action or as an aid to propaganda that 
is of a seditious character.”

The California law was not an aberrant outlier. Thirty-two 
states passed similar laws in the Red-Scare era following World 
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War I. The proponents of this kind of legislation were not con-
cerned about any infringement of First Amendment freedoms. 
They were consumed by fear of anarchists, Communists, and 
radical labor leaders. The values that inspired these laws were 
patriotism, loyalty, and national unity. Opposition to govern-
ment and these “American” values was to be punished by the 
criminal law.

At the trial of the Stromberg case in October, 1929, the cen-
terpiece of the prosecution’s case was the box of Stromberg’s 
Communist literature. Though no testimony was presented 
indicating that anyone but she knew what was in the box, Judge 
Charles L. Allison allowed the prosecutor to read all of the 
literature to the jury. The Legionnaire raiders testifi ed about 
fi nding the fl ag.

The jury returned a verdict of guilty against all the defen-
dants except Sarah Cutler, the visiting mother. Yetta Stromberg 
was convicted of both conspiring to display the red fl ag and 
actually displaying it. Before sentencing, a steel heiress named 
Kate Crane Gartz of Altadena, who was a champion of unpop-
ular causes, wrote Judge Allison a letter asking, “Could you 
not tell as you listened to Yetta that she was a young woman 
of high principles and ideals and not a criminal fi t only for 
crucifi xion?” She also asked the judge to “go easy with these 
young enthusiasts.” Allison cited Gartz for contempt of court 
and fi ned her $75. (For this act alone, the judge qualifi es as a 
First Amendment villain.)

Stromberg was sentenced to prison for a term of one to 
ten years. She and the others appealed. The American Civil 
Liberties Union (ACLU), which the Better America Federation 
considered a front for Soviet interests, handled the appeal. The 
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California Court of Appeal set aside the conspiracy convictions 
but affi rmed the judgment against Stromberg alone for dis-
playing the fl ag. The ACLU took her case to the United States 
Supreme Court.

On May 18, 1931, the Court handed down its decision. Led 
by Chief Justice Charles Evans Hughes, the Court focused on 
the California law’s prohibition of fl ying a red fl ag as a symbol 
of opposition to organized government. Hughes emphasized 
that a “fundamental principle of our constitutional system” 
is the opportunity for “free political discussion to the end 
that government may be responsive to the will of the people 
and that changes may be obtained by lawful means.” In other 
words, Americans do have the right to oppose our government, 
and the ability to advocate change is integral to what makes us 
a free people. Chief Justice Hughes concluded that the law was 
so vague and indefi nite that it permitted punishment of those 
who use the opportunity to oppose government. The statute 
was therefore “invalid upon its face,” and Yetta Stromberg’s 
conviction was set aside.

.   .   .

Stromberg might have been surprised to learn that her case, 
Stromberg v. California, was the fi rst time in American history 
that the Court had struck down a law on First Amendment 
grounds. Why did this take almost a century and a half? One 
reason is that until the Fourteenth Amendment was added to 
the Constitution after the Civil War, the First Amendment did 
not apply to the states. The First Amendment says that “Con-
gress shall make no law . . . abridging the freedom of speech, 
or of the press,” and this was deemed to apply only to the fed-
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eral government, not the states. Any state and local laws that 
restricted speech therefore did not violate the First Amend-
ment. Although the states had their own constitutions with 
protections for speech and press, the federal Constitution left 
them free to restrict speech if they wished. Southern states, 
for example, criminally prosecuted those who advocated the 
abolition of slavery, and no one suggested that this violated the 
First Amendment.

The adoption of the Fourteenth Amendment in 1868 had no 
immediate effect. It expressly applied to the states and prohib-
ited them from depriving any person of “life, liberty or prop-
erty” without due process of law. But not until 1925, in another 
of the Red-Scare cases, did the Court fi rst interpret the term 
“liberty” in the Fourteenth Amendment to include the free-
dom of speech and press as protected by the First Amendment. 
In other words, First Amendment freedoms were incorporated 
into the Fourteenth Amendment and became applicable to the 
states in the same way they are applicable to the federal gov-
ernment. The decision in the 1925 case, Gitlow v. New York,
was bittersweet for Benjamin Gitlow, its hero or victim. He 
was a leader in the Socialist Party who was prosecuted under 
a New York state “criminal anarchy” law for publishing “The 
Left Wing Manifesto.” The manifesto called for overthrowing 
organized government and establishing a “revolutionary dic-
tatorship of the proletariat.” Gitlow won the vitally important 
constitutional point that applied the First Amendment to the 
states. Unfortunately for him, however, the Court’s majority 
decided that advocacy of radical action was not within the 
freedom of speech protected by the First Amendment, and 
Gitlow went to prison. Although the constitutional precedent 
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was small consolation for Gitlow, it opened the door for Yetta 
Stromberg to win her case in the next decade.

Another reason why other speech-restricting laws had 
not been thrown out by the Court before Stromberg was that 
between the infamous Sedition Act of 1798 and the First World 
War, Congress had not passed any. The Sedition Act, enacted 
in an excess of patriotism on the Fourth of July, made it a crime 
to defame the president or Congress. The act was an attempt 
by the Federalist administration under President John Adams 
to muzzle the Republican press and prevent the party led by 
Thomas Jefferson and James Madison from taking power. 
Fourteen men, mostly editors of Jeffersonian newspapers, were 
prosecuted and jailed under the act. But its constitutionality 
was never decided by the Court. The act expired by its own 
terms on March 3, 1801, the day before the next president, Jef-
ferson, was inaugurated. Jefferson promptly pardoned all the 
convicted editors, and none of the cases had reached the Court. 
But as the Supreme Court said more than a century and a half 
later in New York Times v. Sullivan, the Sedition Act was con-
demned “in the court of history.” Jefferson explained that he 
pardoned the convicted men because he considered the act “to 
be a nullity, as absolute and palpable as if Congress had ordered 
us to fall down and worship a golden image.” In addition to the 
Jefferson pardons, Congress passed legislation compensating 
the editors’ families. A consensus developed that the act was 
antithetical to First Amendment values. The experience with 
the act taught the lesson that criticizing government was an 
American right, not a reason to punish a citizen. Congress 
apparently learned its lesson and did not again attempt any-
thing like the Sedition Act until the First World War. Wartime 
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pressures, combined with hysteria about Bolshevik revolution, 
led to a rash of federal and state loyalty laws, like those used 
to prosecute Yetta Stromberg and Benjamin Gitlow. These 
laws ushered in a wave of litigation about the extent to which 
government can suppress subversive speech. Thus began the 
process of defi ning the modern First Amendment.

.   .   .

Yetta Stromberg’s case was unusual in another way and made 
an important contribution to the scope of First Amendment 
freedoms. Flying a fl ag was not, on the face of it, “speech.” It 
was not words. It was conduct. Yet it was expressive. It was 
clearly meant to convey ideas. In Stromberg’s case, fl ying the 
fl ag was meant to express solidarity with the working class, 
support for the Communist system, and opposition to the capi-
talist system. Indeed, the California statute itself singled out 
displaying a red fl ag as a symbol of opposition to organized 
government; this was the basis for treating this conduct as 
a felony. The Supreme Court in the Stromberg decision, with 
hardly any discussion, concluded that Stromberg’s expressive 
conduct should be treated as “speech” protected by the First 
Amendment.

Stromberg’s case thus expanded First Amendment free-
doms. The seed planted by Stromberg sprouted and grew into 
the “symbolic speech” doctrine used decades later in cases 
involving burning draft cards, the American fl ag, and crosses, 
and students fl ying a banner proclaiming “Bong Hits 4 Jesus.”

In the 1960s, when David Paul O’Brien burned his draft 
card on the steps of the South Boston courthouse to protest the 
Vietnam War, the Supreme Court recognized that the “com-
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municative element” in O’Brien’s conduct implicated First 
Amendment speech values. But the Court ruled against him 
because it found valid the argument that the nonspeech ele-
ments of destroying his draft registration document frustrated 
government purposes (such as identifying and keeping track 
of draft-eligible young men). When high school students in 
Des Moines wore black armbands to show their opposition to 
the war and were suspended, the Court ruled that the disci-
pline violated the First Amendment. It treated the armbands as 
symbols of political signifi cance and said school offi cials could 
not single out the wearers for punishment: “[In] our system, 
state-operated schools may not be enclaves of totalitarianism.”

When Gregory Lee Johnson burned an American fl ag at the 
Republican National Convention in Dallas to protest Reagan 
administration policies, the Court treated his act as “expres-
sive conduct,” noting that it had “long recognized that [First 
Amendment] protection does not end at the spoken word,” cit-
ing Stromberg. The Court said Johnson “was prosecuted for his 
expression of dissatisfaction with the policies of this country, 
expression situated at the core of our First Amendment values.” 
The Court rejected the state’s argument that burning the fl ag 
undermined support for a competing value, national unity, 
proclaiming, “If there is a bedrock principle underlying the 
First Amendment, it is that the government may not prohibit 
the expression of an idea simply because society fi nds the idea 
itself offensive or disagreeable.” Yetta Stromberg would have 
been proud (though, ironically, she could not have expected 
such a result under a Communist system).

When some St. Paul teenagers sneaked into the yard of an 
African American family and burned a cross (that’s not First 
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Amendment heroism), they were charged with violating an 
ordinance making it a crime to display a “symbol,” including 
a burning cross or a Nazi swastika, knowing that this would 
arouse alarm or anger on the basis of race or religion. Once 
again the Court, in a surprising opinion by Justice Antonin Sca-
lia, reminded everyone that government cannot outlaw speech 
“or even expressive conduct, because of disapproval of the ideas 
expressed.” Justice Scalia added that “nonverbal expressive 
activity can be banned because of the action it entails, but not 
because of the ideas it expresses.” The Court concluded that 
while burning a cross on someone’s lawn may be illegal under 
other laws (such as those that prohibit trespassing), govern-
ment cannot outlaw an act because it disapproves of the racial 
or religious ideas it is meant to express.

When Joseph Frederick, a Juneau, Alaska, high school stu-
dent, unfurled a banner across the street from the school as 
the 2002 Olympic torch parade passed by—a banner that said 
“Bong Hits 4 Jesus”—and then was suspended by the principal, 
no one questioned that waving the banner was an example of 
free “speech.” But Chief Justice Roberts found for the Court 
that the banner conveyed the wrong message; it was neither 
core political or religious speech, nor just harmless nonsense. 
Roberts decided that the principal could reasonably conclude 
that the banner promoted illegal marijuana use, and public 
school offi cials had the power to suppress this message.

So disputes about the extent of protection for symbolic 
speech or expressive conduct continue. Stirring spirited and 
provocative discussion about public issues is one of the pur-
poses of the First Amendment. Yetta Stromberg’s little red fl ag 
admirably served that purpose.
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My constitutional law professor, the great Paul Freund, 
remarked in class that it seemed most of constitutional law 
was made by the milk industry and the Jehovah’s Witnesses. 
Indeed, the milk industry was frequently involved in disputes 
over such Commerce Clause issues as state and local laws 
establishing minimum prices, requiring local pasteurization, 
protecting against out-of-state competition, and so on. These 
cases were possibly of economic signifi cance but were not 
thrilling for law students to read.

The Jehovah’s Witnesses cases, on the other hand, raised 
issues that go to the heart of what it means to be an American. 
You might expect the cases to involve the religious clauses of 
the First Amendment. But in fact the most important decisions 
have been based on the Free Speech Clause. The decisions do 
not simply protect the Witnesses’ right to practice their religion 
but protect the freedom of speech for all of us.

The Witnesses have been prolifi c Supreme Court litigants, 
accounting for an astonishing 72 decisions by the Court. They 
are unlikely users of the legal system, believing as they do 
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that all the answers are in the Bible, not in law books. They 
proclaim that they “believe in the Bible as the Word of God. 
They consider its 66 books to be inspired and historically accu-
rate.” Based on their interpretation of Scripture, they avoid all 
involvement in politics, discourage voting, and refuse to serve 
on juries or in the military.

Their role as First Amendment heroes has been somewhat 
forced on them. One of the obligations placed on Witnesses is 
to preach and proselytize. They take literally the mandate of 
the Scriptures: “Go ye into all the world, and preach the gospel 
to every creature” (Mark 16:15). As their literature says, “You 
may have seen them on the street, offering their magazines to 
passersby. Or you may have spoken briefl y with them at your 
door.” Indeed, greeting strangers on street corners to hand out 
their Watchtower leafl ets and going door to door to preach and 
distribute their literature are activities that have not endeared 
the Witnesses to many towns and their residents, and offi cials 
have tried to enact laws to rid them of this “nuisance.”

It all started in 1938 when Witness Amy Lovell was 
arrested in Griffi n, Georgia, for distributing literature with-
out fi rst obtaining written permission from the city manager 
as required by the town ordinance. Lovell had not applied for 
a permit, as she regarded herself as sent by Jehovah to do his 
work. She was convicted and sentenced to 50 days in jail.

The Supreme Court reversed Lovell’s conviction, fi nding 
that the ordinance was “invalid on its face.” The law prohib-
ited distributing any kind of literature—newspapers, maga-
zines, leafl ets—at any time or place and in any manner without 
the permission of a government offi cial. It thus struck “at the 
very foundation of the freedom of the press by subjecting it to 
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license and censorship.” Treating the Witnesses as “the press” 
might seem odd, as I am sure the Witnesses saw themselves as 
delivering eternal verities, not the news of the day. Using the 
pamphlets of Thomas Paine and others to illustrate the point, 
the Court said: “The liberty of the press is not confi ned to 
newspapers and periodicals. It necessarily embraces pamphlets 
and leafl ets [which have been] historic weapons in the defense 
of liberty. . . . The press . . . comprehends every sort of publi-
cation which affords a vehicle of information and opinion.” 
(Presumably that would include 21st-century bloggers.)

The broad principle established by Lovell v. City of Griffi n—
that the exercise of First Amendment freedoms cannot be 
made subject to licensing and government approval—has often 
been invoked by magazine and fi lm distributors, civil rights 
and antiwar demonstrators, and others. (“Parading without a 
permit” was a favorite excuse for local authorities to try to shut 
down demonstrations.) The principle also serves as a caution 
to those who see the press as arrogant and irresponsible and 
wish to impose accountability by licensing journalists the way 
states license lawyers, doctors, plumbers, and barbers. We have 
always assumed that government could not license reporters, 
but the Jehovah’s Witnesses case made it law.

Not long after Lovell, three Jehovah’s Witnesses were 
arrested in New Haven, Connecticut, and charged with vio-
lating a state law that prohibited religious soliciting without a 
certifi cate from a government offi cial; they also were charged 
with breach of the peace. They were going door to door in 
a heavily Catholic neighborhood, passing out their literature 
and playing a phonograph record of one of their books. The 
record was of a book called Enemies, which was an attack on “all 
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organized religious systems as instruments of Satan and inju-
rious to man,” but singled out Catholicism in terms likely to 
offend Catholics. In Cantwell v. Connecticut, the Court reversed 
the convictions. It invalidated the statute as an impermissible 
“prior restraint” on speech because it prohibited solicitation 
unless the state offi cial determined that “the cause is a religious 
one” and issued a permit. And it found no breach of the peace: 
there was no “clear and present” danger from the Witnesses’ 
conduct—no “threatening of bodily harm, no truculent bear-
ing, no intentional discourtesy, no personal abuse.”

.   .   .

Jehovah’s Witnesses established not only the right to speak, 
preach, and proselytize. They also established the First Amend-
ment right not to speak. Unlike Yetta Stromberg and her red 
fl ag–saluting campers, the Witnesses believe that a fl ag is a 
“graven image” that they are religiously forbidden to “bow 
down” to. Accordingly, they refuse to salute the American fl ag, 
recite the Pledge of Allegiance to it, or sing “the Star Spangled 
Banner.”

In the patriotic fervor of World War II, public school dis-
tricts throughout the country began requiring fl ag salutes as 
part of students’ daily routine. When the West Virginia Board 
of Education instituted a mandatory pledge of allegiance and 
Jehovah’s Witnesses refused to participate, their children 
were expelled and threatened with being sent to reformato-
ries, and parents were threatened with prosecution for causing 
delinquency. The Supreme Court stepped in and taught a few 
civics lessons. In an eloquent opinion, Justice Robert Jackson 
pointed out, “We are dealing with a compulsion of students 
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to declare a belief.” The issue was whether in our democracy 
the majority may compel citizens to state patriotic beliefs that 
they may not hold. Justice Jackson noted: “The very purpose 
of a Bill of Rights was to withdraw certain subjects from the 
vicissitudes of political controversy, to place them beyond the 
reach of majorities and offi cials. . . . [F]ree speech . . . and other 
fundamental rights may not be submitted to vote; they depend 
on the outcome of no elections.”

Rejecting the state’s argument that the fl ag salute promoted 
national unity (foreshadowing the state’s argument in the Texas 
fl ag-burning case in Chapter 1), Justice Jackson said national 
unity is unquestionably a value that offi cials may foster “by 
persuasion and example,” but they may not do so by coercion. 
Moreover, to illustrate how compelling unity of belief is ulti-
mately futile, Jackson provided examples:

the Roman drive to stamp out Christianity as a disturber of its 
pagan unity, the Inquisition, as a means to religious and dynastic 
unity, the Siberian exiles as a means to Russian unity, down 
to the fast failing efforts of our present totalitarian enemies. 
Those who begin coercive elimination of dissent soon fi nd 
themselves exterminating dissenters. Compulsory unifi cation 
of opinion achieves only the unanimity of the graveyard. . . . It 
seems trite but necessary to say that the First Amendment to 
our Constitution was designed to avoid these ends by avoiding 
these beginnings. . . . We set up government by consent of the 
governed, and the Bill of Rights denies those in power any legal 
opportunity to coerce that consent.

As a result of the 1943 decision, Jehovah’s Witnesses’ chil-
dren could not be compelled to salute the fl ag. More gener-
ally, the decision confi rms that citizens cannot be compelled 
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to say what they do not believe: “If there is any fi xed star in our 
constitutional constellation, it is that no offi cial, high or petty, 
can prescribe what shall be orthodox in politics, nationalism, 
religion, or other matters of opinion or force citizens to confess 
by word or act their faith therein.”

Justice Felix Frankfurter wrote a spirited dissent in the West 
Virginia case. The lone Jewish member of the Court, Frank-
furter started on a very personal note: “One who belongs to the 
most vilifi ed and persecuted minority in history is not likely to 
be insensible to the freedoms guaranteed by our Constitution.” 
Frankfurter’s thesis was a classic statement of judicial conser-
vatism. He argued that a judge’s “own opinion about the wis-
dom or evil of a law should be excluded altogether when one 
is doing one’s duty on the bench.” The judge’s duty was not to 
evaluate whether a law was sound policy, as Frankfurter states: 
“As a member of this Court, I am not justifi ed in writing my 
private notions of policy into the Constitution, no matter how 
deeply I may cherish them.” Judges can’t act as though they are 
a “super-legislature.” This principle of “ judicial self-restraint” 
limits the power of courts to declare laws unconstitutional 
even though passed by democratic majorities (a principle given 
short shrift in the 2010 Citizens United case). Constitutionality is 
not synonymous with wisdom, and courts have to accept that 
there will be unwise laws restricting speech. Justice Frank-
furter asserted: “Much which should offend a free-spirited 
society is constitutional” and counseled that instead of look-
ing to the courts to invalidate bad laws, one should rely on the 
“convictions and habits and actions of a community” to guard 
against “temptations to fetter the human spirit.” Frankfurt-
er’s views were principled, but wrong. His approach of giving 
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almost complete deference to legislatures would put the rights 
of dissidents and racial and religious minorities at the mercy 
of majoritarian sentiment.

.   .   .

A variation on the right-not-to-speak problem came up in a 
more recent Jehovah’s Witnesses case and has become a 21st-
century issue. New Hampshire’s automobile license plates are 
embossed with the state motto: “Live Free or Die.” Witness 
George Wooley objected to being “coerced by the State into 
advertising a slogan which [he found] morally, ethically, reli-
giously, and politically abhorrent.” He put duct tape over the 
motto on his plates, and was convicted of a misdemeanor for 
doing so. In the Supreme Court, referring back to the Wit-
nesses’ World War II–fl ag-salute case, Chief Justice Warren 
Burger said: “We are [again] faced with a state measure which 
forces an individual as part of his daily life—indeed constantly 
while his automobile is in public view—to be an instrument 
for fostering public adherence to an ideological point of view 
he fi nds unacceptable.” The Court concluded that the license 
plate requirement violated the Witnesses’ right to “refrain 
from speaking: [T]he freedom of thought protected by the First 
Amendment [includes] both the right to speak freely and the 
right to refrain from speaking at all.” Forcing a citizen to be a 
“mobile billboard” for the state’s ideological message “invades 
the sphere of intellect and spirit which it is the purpose of the 
First Amendment [to] reserve from all offi cial control,” quoting 
the fl ag-salute case.

License plate speech is also a current issue. With the 
advent of customized specialty plates offered by many states, 
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politically controversial mottos can, at the owner’s option, be 
embossed on the plates. Twenty or so states now offer Choose 
Life plates. Illinois, while offering specialty plates for college 
alumni, hunters, sports fans, and a salute to President Obama, 
refused to offer a Choose Life plate. Naturally, both offering 
what appear to be anti-abortion plates and refusing to offer 
them has resulted in litigation. In Illinois, anti-abortion activ-
ists claimed discrimination against their speech; the state 
argued it wished to remain neutral on the abortion issue. On 
October 5, 2009, the Supreme Court declined to hear the Illi-
nois case. Unlike the Jehovah’s Witnesses case, the new license 
plate cases do not involve coerced speech; they ask whether 
government must allow motorists to subject the rest of the 
public to state-sponsored political statements with which many 
people may morally or politically disagree. The Court will not 
be able to resolve these cases without confronting the prec-
edents established in the Jehovah’s Witnesses cases.

.   .   .

Alas, not every trip to the Supreme Court by the Jehovah’s Wit-
nesses resulted in advancing our First Amendment freedoms. 
When Walter Chaplinsky was proselytizing on the streets of 
Rochester, New Hampshire, he attracted a restless crowd by 
denouncing all organized religion as a “racket.” A city marshal 
warned him to “go slow” since listeners were getting upset. A 
police offi cer led Chaplinsky toward the police station with-
out arresting him. On the way, they encountered the same 
city marshal. In an argument about whether anyone should 
be arrested (including unruly listeners), Chaplinsky called the 
marshal a “goddamned racketeer” and “a damned Fascist,” add-
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ing for good measure, “the whole government of Rochester 
are Fascists or agents of Fascists.” Chaplinsky was prosecuted 
under a state law prohibiting anyone from addressing “any 
offensive, derisive, or annoying word to any other person” in a 
public place or calling him “by any offensive or derisive name.” 
His appeal was decided in 1942.

The Supreme Court upheld the conviction. The Court 
reasoned:

There are certain well defi ned and narrowly limited classes of 
speech, the prevention and punishment of which have never 
been thought to raise any Constitutional problem. These 
include the lewd and obscene, the profane, the libelous, and 
the insulting or “fi ghting” words—those which by their very 
utterance infl ict injury or tend to incite an immediate breach 
of the peace. . . . [S]uch utterances are no essential part of any 
exposition of ideas, and are of such slight social value as a step to 
truth that any benefi t that may be derived from them is clearly 
outweighed by the social interest in order and morality.

Thus was born the fi ghting-words exception to freedom 
of speech. The Court invented an entire category of speech 
which, like obscenity and libel, has no First Amendment pro-
tection. It did so without any evidence that Chaplinsky’s out-
burst caused any harm at all or even offended the city marshal 
(who might be presumed to have a thicker skin than most). The 
Court took it as obvious that the names that Chaplinsky called 
the law enforcement offi cer were “epithets likely to provoke 
the average person to retaliation” and a breach of the peace. 
The Court concluded that fi ghting words bear no relationship 
to the search for truth and therefore can be excluded from the 
First Amendment marketplace of ideas—they are not ideas.
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The fi ghting-words doctrine carries great peril for free 
speech, allowing law enforcement offi cers to arrest speakers 
of angry words, even when the words do not result in violence, 
on the ground that courts deem them to be of “slight social 
value.” It’s always dangerous for judges to be the arbiters of 
what speech is valuable and what isn’t.

Labeling Walter Chaplinsky a First Amendment villain 
on the ground that the fi ghting-words limitation on speech is 
attributable to him would not be fair. It was the Court’s mis-
take. Fortunately, the Court in subsequent cases has partially 
rectifi ed the mistake by narrowly limiting Chaplinsky. Since 
1942 no conviction has been sustained by using the fi ghting-
words doctrine, and later cases have interpreted Chaplinsky as 
requiring a direct tendency to cause violence by the person to 
whom epithets are addressed face to face, not by an offended 
audience. These cases have also emphasized that courts cannot 
outlaw words without considering the context within which 
they are used.

Moreover, the categorical approach to free-speech protec-
tion—assuming that speech falls into protected or unprotected 
categories—has not found favor in the Court’s modern First 
Amendment jurisprudence. Instead of simplistically looking 
to see if certain speech falls within a particular category, the 
Court is more likely to look closely at the factual context of 
each case and to balance the individual’s interest in the particu-
lar speech against the state’s interest in suppressing it, to weigh 
the competing values. Indeed, in the decades since Chaplinsky
the Court has narrowed all of the previously identifi ed catego-
ries of unprotected speech. In addition to closely confi ning the 
fi ghting-words exception, the Court has limited the category of 
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obscenity to hard-core material that meets the Court’s three-
part defi nition (see Chapter 8). The Court also has narrowed 
the category of libel, holding in New York Times v. Sullivan and 
its progeny that false statements defaming public offi cials and 
fi gures do not lose First Amendment protection unless they 
basically amount to deliberate lies. And the Court refused to 
expand the unprotected category of child pornography, hold-
ing unconstitutional Congress’s attempt to ban “virtual” child 
pornography—images that do not use real children in their 
production (see Chapter 8).

On April 20, 2010, the Court rejected the government’s 
claim that depictions of animal cruelty should constitute a new 
category of unprotected speech. Seizing on Chaplinsky’s idea 
that some speech is of “slight social value” and therefore merits 
no protection at all, the government urged that “crush videos” 
and other pictures of cruelty to animals should be treated the 
same as child pornography—wholly without First Amend-
ment protection. The government asked the Court to create an 
unprotected category by “balancing . . . the value of the speech 
against its societal costs.” Chief Justice Roberts, in his opinion 
for the Court in the 8–1 decision, found that this “free-fl oating 
test for First Amendment coverage” was “startling and danger-
ous.” The free-speech guarantee extends beyond categories of 
speech that “survive an ad hoc balancing of relative social costs 
and benefi ts. The First Amendment itself refl ects a judgment 
by the American people that the benefi ts of its restrictions on 
the government outweigh the costs. Our Constitution fore-
closes any attempt to revise that judgment simply on the basis 
that some speech is not worth it.” No “freewheeling authority” 
exists to “declare new categories of speech outside the scope 
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of the First Amendment.” The decision sounds the death knell 
for expanding the categorical approach to speech regulation.

The Court in the animal videos case, United States v. Stevens, 
also nipped in the bud another legislative technique that is 
extremely dangerous to speech freedoms. The animal cruelty 
statute had an exceptions clause, stating that it did not pro-
hibit “any depiction that has serious religious, political, sci-
entifi c, educational, journalistic, historical, or artistic value.” 
The Court said this did not save the law. “Most of what we say 
to one another” does not fall within one of these categories 
(speech with entertainment value, for example), “but it is still 
sheltered from government regulation.” First Amendment pro-
tection “extends to many forms of speech that do not qualify 
for the serious-value exception.” In other words, Congress can’t 
pass a law outlawing whatever kind of speech it disfavors so 
long as it makes an exception for redeeming social value. That 
technique would allow Congress to reverse a basic principle of 
American life: instead of having the right to say whatever we 
want unless an overriding competing interest requires us to 
be silent, government would prevent us from speaking unless 
our particular speech was deemed to be societally valuable.

.   .   .

In one case, Jehovah’s Witnesses succeeded where a variety of 
dissidents, socialists, and Communists had failed. Witnesses 
are conscientious objectors and refuse to do military service. 
They also urge their adherents and those to whom they preach 
not to support war, and they did so during World War II. Three 
Witnesses were convicted under a freshly minted Mississippi 
law for disseminating literature calculated to encourage dis-
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loyalty to the national and state governments and to “create 
an attitude of stubborn refusal to salute, honor, or respect 
the fl ag or government of the United States, or of the State 
of Mississippi.” This was a felony, and they were sentenced to 
prison for the duration of the war. Their literature said, among 
other things, that “Satan infl uences public offi cials and oth-
ers to compel little children to indulge in idolatrous practices 
by bowing down to some image or thing, such as saluting 
fl ags . . . which is in direct violation of God’s commandment.” 
The evidence also showed that one Witness, in speaking with 
several women, the sons of two of whom had been killed in 
battle overseas, offended them by declaring that it was “wrong 
for our president to send our boys across in uniform to fi ght 
our enemies.”

On June 14, 1943, in the midst of war, the Court quite sum-
marily ruled that criminal sanctions cannot be imposed for 
such communications. The Court said no evidence was pre-
sented that the Witnesses had done anything “with an evil or 
sinister purpose,” had “advocated or incited subversive action 
against the nation or state,” or had threatened any “clear and 
present danger to our institutions.” This was the rare case in 
history in which the clear-and-present-danger test actually 
resulted in freeing an alleged subversive speaker.

The test originated in Justice Oliver Wendell Holmes’s 
famous opinion in Schenck v. United States, the Court’s fi rst 
foray into the subversive speech arena and indeed the Court’s 
fi rst signifi cant decision on free speech under the First Amend-
ment. (As noted in Chapter 1, the 1798 Sedition Act cases never 
reached the Court before the act expired.) Charles Schenck was 
convicted under the World War I–Espionage Act, making it a 
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crime to cause “disloyalty” or “insubordination” in the mili-
tary forces. He had distributed leafl ets exhorting men subject 
to the military draft to assert their rights. The leafl ets cited 
and discussed the Thirteenth Amendment to the Constitu-
tion and denounced conscription as slavery. Justice Holmes, 
for a unanimous Court, ruled against Schenck. He prefaced 
the ruling by announcing, “The most stringent protection of 
free speech would not protect a man in falsely shouting fi re in a 
theater and causing a panic.” (This vivid metaphor has endured 
but should never have been applied to a case involving criticism 
of government policy.)

In the process of deciding Schenck, Justice Holmes also 
announced that the proper test for determining whether alleg-
edly subversive speech could be punished was whether the 
speaker’s words create “a clear and present danger that they 
will bring about the substantive evils that Congress has a right 
to prevent.” In the same month of March, 1919, Justice Holmes 
and the Court upheld the conviction of Eugene Debs, the leader 
of the Socialist Party and fi ve-time candidate for president. 
Debs was convicted for having made a speech mostly about 
socialism but including praise for three young men who had 
refused to register for the draft; he was sentenced to 10 years 
in prison.

Later the same year, for mysterious reasons, Holmes seems 
to have changed his mind about this kind of speech and real-
ized how unthreatening it really was, and he wrote an elo-
quent dissent in Abrams v. United States, in which he condemned 
“persecution for the expression of opinions” and introduced 
the marketplace-of-ideas concept: “The best test of truth is 
the power of the thought to get itself accepted in the com-
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petition of the market.” He said this was the theory of the 
First Amendment. “It is an experiment, as all life is an experi-
ment. . . . While that experiment is part of our system, I think 
we should be eternally vigilant against attempts to check the 
expression of opinions that we loathe and believe to be fraught 
with death.”

As the Court continued to apply Holmes’s clear-and- present-
danger test and uphold convictions for subversive speech, 
Holmes continued to dissent (as in Benjamin Gitlow’s case 
discussed in Chapter 1). He also joined Justice Louis Brandeis’s 
magnifi cent opinion in Whitney v. California in 1927, in which 
Brandeis said the framers believed that “freedom to think as 
you will and to speak as you think” is indispensable, that “the 
greatest menace to freedom is an inert people,” and that “public 
discussion is a political duty” of a citizen.

Decades later, during the McCarthy era, the Court upheld 
the convictions of Communists including Eugene Dennis, fi nd-
ing that their conspiracy to organize the Communist Party 
and “advocate” overthrowing the United States government 
satisfi ed the clear-and-present-danger test. As interpreted in all 
the subversive speech cases from Schenck to Dennis, this test 
was a paper tiger.

While in later cases the Court seems to have abandoned 
clear and present danger as the standard for deciding whether 
supposed subversives can be punished for what they write or 
say, it is striking that only the Jehovah’s Witnesses found free-
dom under it: Schenck, Debs, Gitlow, Whitney, Dennis, and 
the Communists all lost when the Court applied it.

The Court’s willingness to allow government suppression 
of unpatriotic speech in wartime found a 21st-century friend in 
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John Yoo, deputy assistant attorney general in the Bush admin-
istration. One of Yoo’s infamous memoranda, dated October 
23, 2001, that supported enhanced presidential power to deal 
with terrorism within the United States, relied on and quoted 
Justice Holmes in Schenck; Yoo proclaimed for the administra-
tion, “First Amendment speech and press rights may also be 
subordinated to the overriding need to wage war successfully.” 
I prefer President Barack Obama’s declaration in his inaugural 
speech: “Our founding fathers, faced with perils that we can 
scarcely imagine, drafted a charter to assure the rule of law and 
the rights of man, a charter expanded by the blood of genera-
tions. Those ideals still light the world, and we will not give 
them up for expedience’s sake.”

.   .   .

The early Jehovah’s Witnesses cases were reaffi rmed in the 
Witnesses’ most recent visit to the Supreme Court, in 2002. 
The town of Stratton, Ohio, enacted an ordinance prohibiting 
“canvassers” from going door to door to promote any “cause” 
without obtaining a permit from the mayor’s offi ce. Again, the 
Witnesses did not apply for a permit because they derive their 
authority to preach from Scripture: “For us to seek a permit 
from a municipality to preach we feel would almost be an 
insult to God.” But the Court did not confi ne its decision to 
protecting the Witnesses’ religious freedoms. Harking back 
to the Jehovah’s Witnesses cases from the 1930s and 1940s, 
Justice John Paul Stevens’s opinion for the Court noted that 
the Witnesses’ efforts “to resist speech regulation have not 
been a struggle for their rights alone” but have benefi ted “the 
poorly fi nanced causes of little people” generally. At stake were 
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“door-to-door advocacy” and “anonymous pamphleteering,” 
both vehicles for the dissemination of ideas used by under-
funded fringe causes both religious and political. Stevens noted 
that under the ordinance, “even a spontaneous decision to go 
across the street and urge a neighbor to vote against the mayor 
could not lawfully be implemented without fi rst obtaining the 
mayor’s permission.” In ringing terms Stevens proclaimed, 
“It is offensive—not only to the values protected by the First 
Amendment, but to the very notion of a free society—that in 
the context of everyday public discourse a citizen must fi rst 
inform the government of her desire to speak to her neighbors 
and then obtain a permit to do so.”

Again invoking the early Jehovah’s Witnesses decisions, the 
Court concluded: “The rhetoric used in the World War II–era 
opinions that repeatedly saved [the Witnesses] from petty pros-
ecutions refl ected the Court’s evaluation of the First Amend-
ment freedoms that are implicated in this case. The value 
judgment that then motivated a united democratic people 
fi ghting to defend those very freedoms from totalitarian attack 
is unchanged. It motivates our decision today.”

Chief Justice William Rehnquist, alone, dissented. He was 
sympathetic with the 278-citizen village’s lack of sophisticated 
resources as compared to the 12 Jehovah’s Witnesses lawyers in 
their New York headquarters, and to the village’s concern for 
safety. Rehnquist accepted the village’s argument that uncon-
trolled door-to-door solicitation could cause not just nuisance 
but crime. He pointed out that the earlier Witnesses cases had 
involved discretionary permit schemes under which a govern-
ment offi cial could grant or deny a permit at his discretion, 
while the Stratton ordinance was merely a registration require-
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ment, and the mayor had no discretion to deny a permit. But 
Rehnquist had no answer for Justice Stevens’s point that under 
the law you could not knock on your neighbor’s door to ask 
her to vote against the mayor without fi rst getting a permit 
from the mayor.

The Jehovah’s Witnesses must be considered reluctant First 
Amendment heroes. Their efforts, while motivated by religion 
and not by free speech for its own sake, have benefi ted us all.
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“I committed bank robbery and they put me in prison, and 
that was right. Then I committed journalism and they put me 
in the hole. And that was wrong.” So said Dannie Martin, a 
convict’s convict. A longtime heroin addict and alcoholic, Mar-
tin knew jails inside and out, mostly from the insider’s point 
of view. Caught red-handed in a bank robbery in a little town 
in Washington, Martin was sentenced to 33 years in federal 
prison.

Prison gave Martin plenty of time to complete the education 
he never got in the “free” world, and he was an avid reader. 
He started to write, and it turned out that he had a remarkable 
gift: the ability to write clearheadedly, honestly, and affectingly 
about life in prison. No self-pity here, no claims of innocence, 
no macho braggadocio, no prisoner clichès.

In July, 1986, while in the federal prison at Lompoc, Califor-
nia, Martin mailed off to the San Francisco Chronicle an article he 
wrote on AIDS in prison. It vividly revealed for the public how 
serious the epidemic was among prisoners. It landed on the desk 
of Peter Sussman, editor of the Chronicle’s Sunday Punch sec-

■ 3 ■

DANNIE MARTIN
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tion. Sussman liked the piece, determined to publish it, added 
Martin’s byline, and sent a check for $100 as the standard free-
lancer’s fee. The article ran on Sunday, August 3, 1986, and read-
ers liked it. Martin continued to submit articles, all fi rst-person 
essays and vignettes of prison life, and Sussman continued to 
publish them. They covered diverse facets of prison life that 
captured the imagination of Chronicle readers and made Martin 
the most popular regular contributor to the Sunday Punch. 
One of my personal favorites was “Requiem for Mr. Squirrel,” 
a poignant story of how Martin alleviated boredom and the lack 
of meaningful relationships by feeding a grateful and friendly 
squirrel, whom the prison offi cials soon poisoned.

Over the course of about two years, the Chronicle published 
18 of Martin’s articles. His writing won a Scripps Howard 
Foundation’s National Journalism Award and the Society of 
Professional Journalists’ First Amendment Award. One of the 
articles resulted in freeing a young prisoner who had been 
improperly sentenced. The San Francisco Board of Supervi-
sors passed a resolution praising Martin because his “unique 
and eloquent portraits of prison life have won him a large and 
devoted following in San Francisco.”

Federal Bureau of Prisons offi cials knew of Martin’s writing 
and the fact that he was paid a modest fee for each article, but 
they did nothing about it. Then, on June 19, 1988, the Chronicle
published Martin’s “The Gulag Mentality,” a piece critical of 
the new Lompoc warden R. H. Rison and his newly instituted 
policies such as closing down the recreation yard in the morn-
ing, confi scating prisoners’ personalized chairs, and having 
guards listen in on counseling sessions with the prison’s only 
psychiatrist. Some prisoners were quoted as being worried 
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about a riot. Martin knew this piece was closer to the edge. 
But he also knew that the fi rst demand of rioting prisoners is 
to talk to the press, and his view was that they should not have 
to wait until after the riot to get their complaints heard.

Rison’s new policies seemed petty, unnecessary, and 
designed to make some prisoners unhappy. The article made 
Rison unhappy. Martin was rounded up by guards and taken 
to “administrative detention” (known to prisoners as “the 
hole”). He was charged with violating Bureau of Prisons rules 
prohibiting a prisoner from conducting “a business” and from 
receiving compensation “for correspondence with the news 
media,” acting as “a reporter” or publishing under a byline. 
These regulations had never before been enforced against a 
prisoner writing for newspapers.

When Rison had Martin locked up after the Gulag article, 
Martin was able to telephone Sussman (their calls were always 
recorded by prison offi cials) and, after Sussman protested to 
Rison, Martin was released from detention. But he was then 
promptly transferred to a federal prison in Arizona, far from 
the environment he had been writing about so well. The prison 
rules remained the same, a cloud over Martin’s ability to con-
tinue writing. When Sussman asked Martin if he wanted to 
continue to write, Martin said, “They can put chains on my 
body but not on my tongue.”

Martin, joined by the Chronicle, fi led suit against warden 
Rison. On July 14, 1988 (Bastille Day!), Judge Charles Legge 
issued an order temporarily stopping the offi cials from enforc-
ing the Bureau’s rules against Martin while the lawsuit was 
pending. He then wrote another 20 articles for the Chronicle
while the case worked its way through pretrial proceedings and 
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came to trial. During the trial various prison offi cials, includ-
ing Warden Rison and outside experts, testifi ed about the need 
for the rules in question, and their rationality, or lack thereof. 
On June 26, 1990, Judge Legge handed down a surprising, con-
fused, and disappointing decision; he ruled against Martin and 
the Chronicle on every point, dissolved the interim order per-
mitting Martin to write, and dismissed the case. However, he 
granted Martin’s application to appeal, fi nding that the appeal 
“presents substantial questions.”

I represented Martin on the appeal. We argued that the 
Constitution does not stop at the prison gates, and that pris-
oners retain at least some First Amendment rights. Clearly, 
prisoners may be restricted from climbing on mess hall tables 
and making infl ammatory speeches to their brethren about 
lousy food and mistreatment. But there is no reason why pris-
oners should not be able to communicate with people outside
the prison, at least where the offi cials cannot show that speech 
restrictions are necessary for prison security.

Martin was still in the Arizona prison when the case came 
up for argument on August 23, 1991, in the United States Court 
of Appeals for the Ninth Circuit in San Francisco. I began the 
argument by noting: “The broad issue before the court is 
whether the government can effectively prevent publication 
of prisoner writings by outside mainstream newspapers.” I had 
to concede that restrictions could be imposed where prison 
security would be threatened but pointed out that the rules in 
Martin’s case applied “regardless of whether there’s any effect 
on prison security.” Of the three judges on the panel, two 
were fairly conservative Republicans, Ferdinand Fernandez 
and Cynthia Hall.
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Judge Fernandez asked, “What about the effect [of a pris-
oner writing] on the other prisoners? A prisoner says, ‘You 
know, every time that jerk [Martin] publishes something, I lose 
my Sunday Punch and that just really upsets me; I’m gonna’ 
get that Martin guy.’ ”

I replied, “That’s a fair question, but I think in the balancing 
that the court must do of the constitutional interests here you 
ought to fi nd that it’s better to black out the handful of prison-
ers, if any, who read the Sunday Punch than it is to black out 
the hundreds of thousands of people in the general public who 
read the San Francisco Chronicle and for whom Dannie Martin 
writes.”

The Bureau’s rules were incoherent and irrational, and the 
government lawyer, William C. Brown of the Justice Depart-
ment, had diffi culty defending them. At bottom, he had to per-
suade the court that a logical connection existed between the 
Bureau’s rules and genuine concern for prison security. Judge 
Fernandez’s questioning of him gave us some cause for opti-
mism. He got Brown to admit that there was no restriction on 
television or radio interviews of a prisoner, even on a weekly 
basis. Then the judge followed up: “Why is it such a wonderful 
[logical] connection if it’s in a newspaper and there wouldn’t be 
if it’s a weekly radio or weekly television broadcast? The broad-
caster comes in and says, ‘I’d like to interview you, Mr. Martin. 
What can you tell us about conditions in the Gulag today?’ and 
Mr. Martin starts reading his article.” Similarly, Brown was 
forced to say that a prisoner was permitted to write a signed 
letter to the editor every week, but he could not have a byline on 
any article because this “increases his power within the prison.”

Judge Fernandez then zeroed in on whether it made sense 
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to allow a prisoner to have a byline in the New Yorker magazine 
(not considered the “news media” under the rules) but not in 
Time magazine.

BROWN: With all due respect to the New Yorker, it’s a less 
infl uential publication.

Brown tried to explain that prisoners “might get mad” at some-
thing in a news publication that “normal” people would not 
get mad at.

FERNANDEZ: But they wouldn’t get mad if it were in the New 
Yorker, only in the newspaper?

BROWN: They had to draw a line somewhere.

FERNANDEZ: Little newspapers are worse than big magazines, 
correct?

BROWN: News-based publications are worse than non-news 
publications.

FERNANDEZ: So a very little newspaper circulating in a local 
area is a bigger danger to the prison than a national maga-
zine which is not a news magazine. Correct?

BROWN (for the fourth time): They had to draw a line 
somewhere.

After hearing argument, the court took the case under sub-
mission, to be decided in due course.

.   .   .

I was particularly invested in the issues in Dannie Martin’s case 
because I did the fi rst prisoner First Amendment case actually 
argued in the United States Supreme Court: Procunier v. Mar-
tinez, a class action on behalf of all California state prisoners, 
decided in 1974. The case challenged Department of Correc-
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tions rules governing prisoner mail, rules that had been autho-
rized by Director Raymond K. Procunier. The rules made it a 
disciplinary offense for prisoners in their letters to family to 
“unduly complain,” “magnify grievances,” express “infl am-
matory political, racial, religious, or other views or beliefs,” or 
say anything “defamatory” or “otherwise inappropriate.” The 
evidence showed that offi cials had censored letters for “criticiz-
ing policy, rules, or offi cials,” and for “belittling staff or our 
judicial system or anything connected with the Department 
of Corrections.” The censors used checklists that, as Director 
Procunier testifi ed on deposition, allowed them to “fi ll in the 
blanks” whenever they thought a letter was inappropriate. The 
rules were explicitly premised on the proposition that mail is 
a “privilege,” not a “right,” that prison offi cials may grant or 
withhold in their discretion.

Indeed, until Martinez, many courts took a hands-off 
approach to prisoners’ rights cases, deferring completely to the 
discretion of prison offi cials and refusing to examine the offi -
cials’ justifi cations for denying rights enjoyed by all other citi-
zens. But sometimes, as in Martinez, the prisons’ policies were 
so arbitrary and irrational that the courts could not stay their 
hand. At the argument of Martinez, for example, California 
Deputy Attorney General Eric Collins, a patrician Australian 
with a plummy accent, urged the Court to fi nd that prisoners 
had no First Amendment rights: “We wish the right to follow 
what we [state prison offi cials] conceive to be correct penologi-
cal concepts.” So he argued that the “underpinning of those 
First Amendment rights does not exist.” The “underpinning” 
was that the First Amendment is meant to facilitate a “market-
place of ideas” among free people (an echo of Justice Holmes’s 
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Abrams opinion discussed in Chapter 2), and “persons who have 
been convicted and imprisoned have selected themselves out 
of a free society.” This provoked Justice Thurgood Marshall, a 
genuine First Amendment hero, to go on the attack:

MARSHALL: When did they [select themselves out], when they 
committed the crime?

COLLINS: Yes.

MARSHALL: Well he can still write letters, couldn’t he? And 
you couldn’t stop him, can you?

COLLINS: Yes.

MARSHALL: You could?!  . . . When did the state fi rst get that 
right to stop him from writing a letter—the moment he is 
arrested?

COLLINS: . . . When the person is fi nally imprisoned within 
this controlled environment . . . 

MARSHALL: And the next question is why? . . . It’s because he 
gave it up when he committed the crime?

COLLINS (rattled): No, not. Yes. Yes, that’s true.

MARSHALL: He gave up his First Amendment rights when he 
committed the crime?

COLLINS: He gave up these particular First Amendment rights 
when he committed a crime because the underpinning 
disappears—

MARSHALL: Did he also give up his right to a trial?

COLLINS: No, Your Honor.

MARSHALL: Well, why do you pick out just one right he loses? 
Did he give up his right to vote?

COLLINS: No, Your Honor.

MARSHALL: He only gave up his right to write a letter?

COLLINS: Yes, sir.
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Other justices were more skeptical about declaring that 
prisoners had First Amendment freedoms and fearful that we 
were asking the Court to grant prisoners the full panoply of 
First Amendment rights. Justice Harry Blackmun, then new 
to the Court, wanted to be assured that prison offi cials had 
the right to read prisoner mail (presumably to discover escape 
plots, drug smuggling, and the like) and asked about other First 
Amendment rights we were seeking.

I replied, “What we are dealing with here is just expression. 
It’s not obscenity, not libel, not fi ghting words. We’re not talk-
ing about conduct; we’re not talking about demonstrations, 
or circulating anything within the prison. Moreover, this is 
expression contained in letters that are addressed to people 
who are approved by the Department of Corrections [and on 
the prisoner’s approved correspondent list].”

In other words, we were not seeking a First Amendment 
charter of liberty for prisoners, only a constitutional mini-
mum—a right not to be punished for criticizing prison offi -
cials or saying things that offi cials might consider otherwise 
“inappropriate.”

The decision in Martinez was authored by Justice Lewis 
Powell for a unanimous court. Clearly chary of opening the 
courts to a deluge of prisoner complaints, Powell began by not-
ing the traditional “broad hands-off attitude toward problems 
of prison administration.” But hands off means that prison-
ers have no enforceable rights. Justice Powell declared that 
this policy of restraint “cannot encompass any failure to take 
cognizance of valid constitutional claims.” And Powell rec-
ognized that the California mail rules restricted the rights of 
nonprisoners: the prisoners’ wives’ or mothers’ right to read 
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what the prisoners had to say. They hadn’t been convicted 
of anything. The Court had no diffi culty in concluding that 
the rules were not necessary to protect any interest in prison 
security. Rather, the rules “fairly invited prison offi cials and 
employees to apply their own personal prejudices and opinions 
as standards for prisoner mail censorship. Not surprisingly, 
some prison offi cials used the extraordinary latitude for dis-
cretion authorized by the regulations to suppress unwelcome 
criticism.” The Court declared the California rules unconsti-
tutional under the First Amendment.

Justice Marshall, joined by other First Amendment heroes, 
Justices William Brennan and William Douglas, wrote sep-
arately to emphasize that a prisoner does not forfeit basic 
First Amendment rights and is “entitled to use the mails as 
a medium of free expression not as a privilege, but rather as 
a constitutionally guaranteed right.” Marshall, Brennan, and 
Douglas went on to conclude that prison offi cials should not be 
allowed even to read prisoner mail: “A prisoner’s free and open 
expression will surely be restrained by the knowledge that his 
every word may be read by his jailors and that his message 
could well fi nd its way into a disciplinary fi le, be the object 
of ridicule, or even lead to reprisals.” The majority, however, 
was reluctant to declare that prisoners enjoyed rights of free 
expression and emphasized the rights of the outside recipients 
of prisoner communication.

.   .   .

After the argument in Dannie Martin’s case had gone well, I 
was hopeful that the Court of Appeals would follow the lead of 
Martinez and throw out the rules that outlawed Martin’s writ-
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ing. The Bureau of Prisons must have made a similar assess-
ment, as shortly after the argument and before any decision 
came down, Martin was released on parole, and the Bureau’s 
lawyers then asked the court to dismiss the appeal as “moot.” 
Since Martin was no longer a prisoner, they said, the prison 
rules did not apply to him and he had no standing to ask that 
the court rule on hypothetical questions that no longer affected 
him. We opposed the government’s request, pointing out that 
Martin was still subject to unclear parole restrictions and could 
summarily be jerked back into prison for a variety of reasons. 
But the court, probably relieved that it did not have to decide 
knotty questions about whether responsible federal prison 
offi cials had acted unconstitutionally, summarily dismissed 
the case as moot. All the expense and effort of trial and appeal 
came to nothing.

The outcome reminded me of former bureau director Nor-
man Carlson’s testimony at the trial. He testifi ed about the ori-
gin of the Bureau’s rules. They had been promulgated in 1977 
at the same time as the Bureau abandoned its previous prohibi-
tion on press interviews of individual prisoners. The Bureau 
had vigorously defended that rule, which forbade reporters 
from singling out individual prisoners for interviews. Carlson 
testifi ed that the purpose of both sets of rules was to muzzle 
“anti-establishment” prisoners. He referred specifi cally to the 
Berrigan brothers, Jesuit priests who became federal prisoners 
because of their anti–Vietnam War activities. Carlson testifi ed 
that “there were a number of inmates in custody who were 
extremely anti-establishment . . . and we felt that there was a 
need to tighten up to ensure that they did not have access to the 
media on a regular basis while they were incarcerated. Again, 
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we felt that that was one of the punishments that is intended 
when people are incarcerated.”

The Washington Post had challenged the no-interview rule 
in court. Bureau offi cials testifi ed back then, as they did in 
Dannie Martin’s case, that their rule was necessary to prevent 
prisoners from becoming media darlings, “big wheels” who 
could develop their own power base and challenge the author-
ity of the guards. But unbeknownst to the courts struggling to 
decide the constitutionality of the no-interview restriction, the 
offi cials had already determined, before the case was decided, 
to change the rule. Testifying in Martin’s case, Carlson said, 
“We felt that [press interviews] should be a privilege which 
was extended and not a constitutional right on the part of the 
inmates, so we purposely waited until that case had gone all 
the way through the court process before we [abandoned the 
restriction].” They won that case in the Supreme Court. The 
restriction was unneeded, but they had made their point, gain-
ing the Court’s imprimatur for restrictions on communication 
from prisons. They pulled off much the same result in Martin’s 
case. Though one may credit Carlson’s candor (or naïveté) in 
confessing the strategy, he earned First Amendment villain 
status.

When government deceives and manipulates courts, the 
result is not pretty. And judges are not doing their job unless 
they are skeptical of government excuses proffered for restrict-
ing individual rights. The First Amendment means little if 
courts simply give government the benefi t of the doubt.

After his release Martin continued to write. He collaborated 
with Peter Sussman on Committing Journalism, a compilation 
of his prison essays connected by Sussman’s narrative about 
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Martin’s life and his First Amendment case. (He made only one 
correction in Sussman’s manuscript: he had not “spurned” soci-
ety’s values in his outlaw days; he had “ignored” them.) Sent 
back to prison fi ve times on parole violations, Martin was in 
jail when Committing Journalism came out. He published a few 
essays from jail, critical of private for-profi t operations (“Pri-
vate Jailer Reaches out to Gouge Convicts”) and of charging 
prisoners exorbitant fees for basic services such as being booked 
and visiting the nurse (“Jail Fees a Cruel Twist to ‘Paying Your 
Dues’ ”). When he was out, Martin also managed to publish 
two novels, The Dishwasher and In the Hat. But his unique voice 
as the wise and observant convict was lost, a loss to the many 
readers whom he educated, entertained, and provoked, in the 
best tradition of the First Amendment.
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Ray Procunier deserved to be considered a First Amendment 
villain. He authorized and defended the oppressive California 
prison censorship rules in Procunier v. Martinez. But he got a 
chance to redeem himself, and he rose to the occasion.

The occasion was provided by Robert Schnacke, a federal 
district judge in San Francisco. Schnacke, like so many judges, 
was a former prosecutor. While a U.S. Attorney, he had even 
prosecuted a sedition case in the McCarthy era, charging 
writer John Powell with having accused the U.S. military of 
using germ warfare in the Korean War. Schnacke was a crusty, 
conservative Republican known to be hostile to civil liberties 
cases. But he had a maverick streak as well, perhaps evidenced 
by his being caught in a noontime police raid of the Market 
Street Cinema adult theater in the Tenderloin.

Procunier and Schnacke were two curmudgeonly old-
timers who found themselves on opposite sides of a very dif-
fi cult First Amendment issue: whether prison offi cials can 
prohibit news organizations from televising executions. No 
American execution has ever been televised.

■ 4 ■

RAYMOND PROCUNIER 
and 

ROBERT H. SCHNACKE
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On April 2, 1990, Robert Alton Harris was scheduled to 
be executed in the gas chamber at San Quentin. He would be 
the fi rst person to be executed in California in a generation, 
since 1967, and the news media showed great interest in the 
event. Capital punishment was then the most decisive issue in 
California politics, and all candidates for governor and other 
statewide offi ce had to be “for” it. In 1986, three justices of the 
California Supreme Court had been voted out of offi ce because 
the voters perceived that they were frustrating majority will by 
stalling imposition of the death penalty. When Harris’s execu-
tion date was announced, virtually every news outlet in the 
state, national networks, and wire services, wanted to cover 
it. Warden Daniel Vasquez put out a media advisory stating 
that 12 media organizations would be allowed to witness the 
execution.

KQED, the public television station in San Francisco, had 
been following the political and judicial events relating to the 
death penalty and, at the time of the Harris announcement, 
was at work on a documentary on capital punishment. Michael 
Schwarz, a KQED producer, wrote to warden Vasquez and 
asked permission to videotape the execution. Vasquez curtly 
responded that no television equipment would be allowed. 
Indeed, his newly developed execution protocol provided 
that news media witnesses would not be permitted to bring 
any of the tools of their trade—no television cameras, no still 
cameras, no tape recorders, no sketch pads, no pencils, and no 
paper. They would have to cover the execution empty-handed.

Schwarz called me and asked whether a prison offi cial can 
impose those kinds of restrictions on how news organiza-
tions cover such an important event. This First Amendment 
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question was not easy. First Amendment protection is at its 
maximum when government tries to prohibit publication of 
information. But protection of news gathering is much more 
attenuated. The difference is between speech and conduct: the 
Supreme Court has always been more suspicious of govern-
ment restrictions on the content of what a speaker says than of 
restrictions on the conduct involved in seeking out information 
for publication. But it was hard to imagine that the warden’s 
restrictions were really required by prison security. I thought 
they were unjustifi ed. KQED, believing that decisions about 
how to cover a news event should not be made by the govern-
ment offi cial involved in the event, decided to sue.

We landed by random selection in Judge Schnacke’s court. 
The Harris execution was stayed, for reasons having nothing 
to do with our suit, and we had the time to do discovery and 
inquire into exactly how the execution procedures were set 
up and the reasons for the restrictions on news reporting. I 
went up to San Quentin and took the warden’s deposition, in 
which he testifi ed that the reason for prohibiting cameras was 
to protect the identities of the guards who participated in the 
execution. We gathered information on how previous execu-
tions had been conducted. We also delved into the process by 
which news media witnesses were selected, learning that this 
was done by the governor’s press secretary, whose main obli-
gation was to ensure favorable coverage of the governor and 
his policies. And we hired Ray Procunier as an expert witness.

Procunier probably had more experience with prison secu-
rity issues than anyone in the country. He had been director of 
the California system for many years. He had worked his way 
up through the ranks and been warden at several institutions. 
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After his retirement, he served as director of corrections in 
Texas, to reform that system after a federal court had found 
conditions there constitutionally intolerable. He had also run 
the Virginia and New Mexico systems, consulted on prison 
issues all over the country, and served as an expert witness in 
prison litigation for both prisoners and prison offi cials. He was 
unimpeachably the kind of person who was not a hired gun, 
and would testify to what he really believed. At the time of the 
KQED case, he was running the state prison in Nevada, called 
in to straighten things out there.

When I telephoned Procunier (I knew him from the Texas 
case as well from our earlier encounter in the Martinez case), 
I asked him whether there was any reason television cameras 
should be excluded from executions. He fi rst said there was: to 
protect the “dignity” of the proceeding. When I said it seemed 
to me that was none of a prison offi cial’s business, he readily 
agreed and said he knew of no security reason to limit televi-
sion coverage. Procunier was a strong supporter of the death 
penalty, and a no-nonsense prison administrator, but he knew 
and was willing to testify that whether to televise executions 
was a political, judicial, or editorial judgment, and televising 
them would not imperil prison security.

We arranged, over the state’s opposition, a court-ordered 
visit to the gas chamber at San Quentin. Michael Schwarz, 
Procunier, and I went up there to poke around, test camera 
angles, and get a sense of how an execution could be televised 
without interfering with the process or unnecessarily captur-
ing pictures of witnesses or guards who did not want to be on 
television. We were ready for trial.
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.   .   .

Five days before the trial was to begin, warden Vasquez 
announced that he had changed the rules for carrying out exe-
cutions. No reporters would be allowed to witness executions. 
News crews would not even be allowed on the grounds of San 
Quentin during an execution. No press coverage. The warden’s 
press release said the reason for this new policy was that “the 
lawsuit forces the warden to elect between forfeiting or retaining 
control of the prison.” It said he was unwilling to “invite” the 
press if that meant he might have to allow television coverage 
of the execution. The warden’s lawyers—the Attorney General’s 
offi ce—immediately moved to dismiss our case as “moot,” argu-
ing that if reporters had no right to be there at all, the court need 
not decide whether the warden had the right to restrict the tools 
of the journalist’s trade. They were confi dent that the press had 
no constitutional right to enter a maximum-security prison to 
observe an execution; no court had ever so held. So, in addi-
tion to the diffi cult issue of whether prison offi cials can restrict 
how news organizations cover the news, we had the blockbuster 
threshold question—does the press have any First Amendment 
right of access to government proceedings like executions?

.   .   .

The next Monday morning, when Judge Schnacke called the 
case for trial, he opened court by saying, “We pride ourselves 
on providing a level playing fi eld for litigants here, but appar-
ently we can’t provide a stationary one. I’m not sure what game 
we’re playing or what fi eld we’re playing on this morning.” But 
he was not quite willing to let the warden steal the playing 
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fi eld, and he reluctantly agreed to let us put on our evidence 
and then deal separately with the question of whether the 
reporters had any right to attend executions at all.

Our strategy at trial was to demonstrate an obvious propo-
sition: a picture is worth a thousand words. We also had to 
blunt the state’s arguments about revealing the identity of 
guards and other “security” problems.

Michael Schwarz was our fi rst witness. Young, Yale-
educated, bright, and a true believer in First Amendment 
freedoms, he was himself ambivalent about the death pen-
alty, having been the victim of a violent crime. He patiently 
explained to a skeptical and impatient Judge Schnacke why 
KQED wanted to videotape the execution and how the use of 
a television camera contributed materially to the accuracy and 
completeness of the reporting, adding, “Pictures tell you things 
that words don’t.” Schnacke often cut Schwarz off, sometimes 
cynically questioning his motives and making it clear that the 
judge believed that the news media could not be trusted and 
wanted to sensationalize its coverage. For example, he ques-
tioned Schwarz on why it was necessary to capture a sound 
recording as well as video, saying he assumed KQED wanted 
to record “screams” to make the program more “saleable.” 
Questioning whether the media would really be satisfi ed with 
just one camera focused on the condemned man, he asserted 
that if Schwarz had his “druthers,” he would like to have “fi ve 
cameras in there getting the reaction of all the witnesses and 
the reaction of the guards and everything else.”

This concern with television being an entertainment 
medium, wanting to capture “reaction” shots, reminded me of 
the opposition of many judges to televising trials. Most judges 
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refuse to allow television in their courtrooms, citing concerns 
about creating a “circus” atmosphere that will interfere with 
the ability of jurors to concentrate on the evidence and of wit-
nesses to remember and testify to what happened. But the 
trial participant most affected by a televised trial is the judge: 
the judge’s behavior is impeccable, fair, and courteous to all, a 
model of judicial demeanor; the judge never goes to sleep in a 
televised trial. The deputy attorney general in the KQED case 
often reminded Judge Schnacke that we were not allowed to 
bring a camera even to the same fl oor in the federal building, 
much less into the courtroom, and that it was presumptuous 
of us to think that we were entitled to take a camera into the 
heart of a maximum security prison.

Judge Schnacke also brusquely bossed me around. He 
refused to hear an opening statement about what the evidence 
would show, and he arbitrarily excluded or limited evidence 
relevant to how the broadcast technology worked and how 
KQED would use footage it shot. My then seven-year-old 
daughter attended the trial for a day and made sketches of the 
courtroom in a journal along with comments such as “My dad 
is asking questions,” and the judge is “teasing dad.” Among 
other things that the judge “teased” me about was KQED’s 
decision not to videotape an execution over the condemned 
man’s objection. This choice, which we stated at the outset of 
the case, was based partly on a sense of respect for the person’s 
wish for privacy and partly on not wanting to get sidetracked 
into litigation with the condemned man. Judge Schnacke ridi-
culed my willingness to give “veto power” over news coverage 
to a convicted murderer while denying any such power to the 
government offi cial responsible for supervising the event.
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Our witness George Osterkamp, a very experienced CBS 
News producer, testifi ed that a television camera could serve 
as a “neutral witness” at an execution and would enable more 
complete and accurate coverage. He also emphasized, having 
done many pieces on world fi gures and momentous events 
from the past, how important videotape is for use as a histori-
cal record. Judge Schnacke was as sarcastic about Osterkamp’s 
motives as he was of KQED’s: “It would be a feather in your cap 
to have the fi rst live broadcast of an execution . . .”

When we called the great courtroom sketch artist Howard 
Brodie as a witness, the judge spoke of him with admiration, 
volunteering that “he got more into one picture than any TV 
program I’ve seen in years.” Brodie had covered the Watergate 
trial and testifi ed about sketching many others: “From Chicago 
conspiracy, Jack Ruby, Manson, Mylai. I can’t think of them all. 
Most of our assassins.”

Brodie had witnessed the last execution in California, of 
Aaron Mitchell in 1967, and his gripping sketches were part of 
our evidence about the importance of pictures. He also vividly 
remembered that Mitchell, upon entering the death chamber, 
screamed, “I am Jesus Christ!” (He had attempted suicide the 
night before.) Newspaper accounts of the same event either 
did not mention this or had varying and inconsistent versions 
(one said he muttered “Oh, my Jesus Christ”), allowing us to 
argue that sound recording was needed for accurate reporting. 
The public’s reaction to the execution might be different if the 
condemned man is psychotic as opposed to merely resigned 
to meet his maker.

Our star expert witness was Ray Procunier. After estab-
lishing his qualifi cations and in light of our being on opposite 
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sides in the Martinez case and in the Texas case, I asked him 
whether he had ever “been sued by any of my clients.” Pro-
cunier answered, “I’ve been sued by everyone that has a law 
degree in California.” In many of the lawsuits—an occupa-
tional hazard for prison administrators—he had been repre-
sented by Karl Mayer, the same deputy attorney general now 
representing the warden in the very case in which Procunier 
was testifying.

Procunier’s testimony about prison security problems from 
using broadcast equipment at an execution was unequivocal: 
none. He testifi ed that “prison people historically are guilty of 
creating a lot of myths to make our business a lot more impor-
tant and a lot more romantic than it really is.” In his expert 
opinion, whether to televise an execution “is not a correctional 
decision and . . . it’s certainly not a security problem.”

On cross-examination by Mayer, he was asked about the 
prevalence of prison gangs and whether gang members might 
resort to violence if one of their members was executed on 
television. Procunier dismissed this possibility, again accusing 
prison offi cials of scare tactics: “[Since televising executions is] 
a political or judicial decision, I would hate to see this country 
deteriorate to the point where a few gang members would keep 
us from making that decision. . . . If you’re not careful, [prison 
offi cials will] run a lot of things that’s none of their business.”

In his cross-examination Mayer also inquired about the pos-
sibility of a cameraman hurling the heavy broadcast-quality 
camera at the glass in the execution chamber, shattering the 
glass, aborting the execution, and perhaps killing the witnesses 
in attendance. Amazingly, Judge Schnacke took this seriously 
and said: “There may be such a thing in this world as a sui-

Promotional  Copy  Only  12/18/14  Not  for  resale  or  redist9ibution



68  FIGURES OF SPEECH

cidal cameraman.” Procunier thought that this bordered on 
the “bizarre.” In response to the judge’s question about how 
much risk the warden was “obligated to tolerate,” he testifi ed 
that no risk was involved. The camera could be mounted out 
of reach on a tripod or on one of the pillars in the chamber far 
from the glass, where it could be operated by remote.

.   .   .

Because there had been no executions in California since 1967, 
Warden Vasquez had no experience at all in conducting one, so 
his testimony about the potential dangers dreamed up by his 
lawyers was unlikely to be persuasive. He therefore imported 
three highly experienced executioners, the wardens from Flor-
ida, Georgia, and Texas. The Florida warden testifi ed that if he 
were required to allow television, he would resign. His position 
was partly based on his view that “the press doesn’t give a damn 
about the truth.” The Georgia warden said he was worried 
that he could not give his offi cers complete assurance that they 
would not be identifi ed when they wanted to remain anony-
mous, and this too was based on his “mistrust of the media.”

The Texas warden, Jack Pursley, was the most experienced 
in the country, having supervised 38 executions, including one 
on the day we took his deposition. He testifi ed that prisoner 
protests might accompany a televised execution. In Texas, 
some death-row prisoners had started a hunger strike after 
a recent execution. Asked by the deputy attorney general 
whether that presents a security problem, Pursley testifi ed it 
does because “you’ve got a disgrumbled [sic] group of people 
that are attempting to buck on you—‘buck’ is a [Texas] prison 
term for refusing to work—to prevent themselves from doing 
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their required duties, so consequently, they’re a disgrumbled 
group.” His testimony provided an eloquent confi rmation of 
Procunier’s testimony about prison offi cials reaching to fi nd 
security perils to justify whatever they wish to justify.

I knew Pursley from the Texas case, where he had given me 
a tour of the death chamber, and I had cross-examined him at 
length about prison conditions there. He was on the job when 
Procunier had come in to reform the system, and I asked him 
whether anyone would have a better grasp of penology than 
Procunier. It caught Judge Schnacke by surprise when Pursley 
testifi ed that “with Mr. Turner’s help . . . our whole system was 
turned upside down, and we started over again.”

Schnacke asked, “Mr. Turner had a hand in that, too?” 
When I acknowledged that the warden and I went back a long 
way, the judge said, “You do get around.” Pursley’s testimony 
ended as follows:

TURNER: You’ve testifi ed in 25 or 30 prison cases, haven’t you?

PURSLEY: Yes, sir.

TURNER: And in all of them, you’ve testifi ed on the side of the 
prison system, isn’t that right?

PURSLEY: Yes, sir. I’ve always testifi ed on the side of the prison 
system.

TURNER: And you testifi ed in the Ruiz case, which is the case 
you’ve just mentioned?

PURSLEY: ’79. Yes, sir.

TURNER: And the prison that you’re the warden of was held to 
be in violation of the federal constitution in that case, isn’t 
that right?

PURSLEY: That is correct.
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Warden Vasquez testifi ed that he, like the imported experts, 
was worried about the camera disclosing the identity of offi cers 
working the execution and that someone, some day, some-
how, might retaliate against them. Although during Michael 
Schwarz’s testimony we had demonstrated in court ways of 
obliterating the identifying characteristics of anyone inadver-
tently caught on camera, Vasquez did not trust this electronic 
“masking.” He also testifi ed that having a camera in the death 
chamber “would detract from the—whatever solemnness or 
dignity” of the occasion. To sum up, Vasquez concluded: “The 
picture in my mind of California wanting to witness—I’m 
sorry—to fi lm an execution is just—I just can’t comprehend 
it.” This was another confi rmation of Procunier’s view that 
prison offi cials will act beyond their purview if you let them.

The testimony about cameras was over, but the big ques-
tion of whether reporters had any right to attend an execution 
at all remained unresolved. We asked Judge Schnacke to give 
us 30 days to develop evidence on this issue, and he agreed to 
hold the record open.

.   .   .

The trial had generated a great deal of media interest, around 
the country and around the world. I found myself on Nightline
being quizzed by Ted Koppel, on the PBS News Hour, on CNN, 
on the Spanish equivalent of 60 Minutes, on radio talk shows, 
and I was interviewed by Italy’s La Repubblica, Agence France-
Presse, and the U.K.’s Daily Telegraph. All the pundits, includ-
ing George Will, Anthony Lewis, and William Buckley, did 
columns on the case. The opinions cut across positions on the 
death penalty. Many death penalty supporters thought televis-
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ing executions would enhance the deterrent value of capital 
punishment; others thought it would merely create sympathy 
for the murderer being killed by the state. Some death pen-
alty opponents supported the suit as confronting the hypocrisy 
of a barbarian society that wants murderers put to death but 
wants it done in secret. Others thought the entire prospect was 
ghoulish and would desensitize the public to the horror of what 
the state was systematically doing. Some people normally in 
favor of First Amendment freedoms balked at the idea of tele-
vising executions. Prominent First Amendment lawyer Floyd 
Abrams, predicting the courts’ reaction, told me, “They’ll treat 
it like obscenity.” (Obscenity has no First Amendment protec-
tion, as discussed in Chapter 8.) The New York Times columnist 
and author of two books on the First Amendment, Anthony 
Lewis, wrote a column acknowledging that we had “a strong 
argument for letting cameras in.” But he argued that we were 
inviting “a callousness that not even Dickens could imagine” 
and that the First Amendment does not require “access” to 
“scenes whose broadcast would further coarsen our society 
and increase its already dangerous level of insensitivity.” Lewis 
concluded, “We do not need to make executions just another 
entertainment. We do not need to accept the banality of evil.”

.   .   .

The “access” issue that Lewis referred to, and the one that 
Judge Schnacke had to resolve before reaching the cameras 
issue, emerged relatively recently in American law. Many are 
surprised that the First Amendment does not operate as a kind 
of Freedom of Information Act, satisfying the public’s right to 
know. In many other countries, such as Sweden, a major part 
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of the constitution consists of provisions ensuring government 
transparency and guaranteeing the public and press access to 
both government proceedings and records. But the Freedom 
of Information Act was enacted only in 1966. And not until 
1980 did the Supreme Court decide that there is any kind of 
First Amendment right of access, by either press or public, to 
government facilities, information, or proceedings.

In 1978, I lost a case for KQED in the Supreme Court in 
which a plurality of the justices held that the press had no right 
of access, for news-gathering purposes, to a county jail. The 
Court made it very clear that the First Amendment itself does 
not guarantee governmental openness, and it emphasized that 
the press does not have any right of access superior to that of 
the general public.

In 1980, the Court decided the fi rst in a series of four cases 
in which it found a First Amendment right of access to certain 
government proceedings: criminal trials. Two of the cases, in 
1984 and 1986, involved death penalty prosecutions. The Court 
determined that both press and public have a First Amend-
ment right to observe criminal trial proceedings. The Court’s 
analysis had two steps. First, the Court looked to history. Was 
the proceeding historically open to public and press? If so, this 
created a presumption of openness. Second, in a practical, real 
world sense, did openness serve a valid purpose in a democratic 
society and enhance the integrity of the proceeding itself?

In these cases from the 1980s (the Court has never again 
considered the access issue and has not ventured beyond crimi-
nal trial proceedings), the Court found an unbroken 700-year 
history of open criminal trials in the Anglo-American judi-
cial system. This satisfi ed the historical prong of the analysis. 
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(When I went to Independence Hall in Philadelphia, I noticed 
that across the hall from the main attraction—the room where 
the framers wrote the Constitution—is a perfectly preserved 
18th-century courtroom. You have to go through a door to 
enter the room where the constitutional deliberations were 
held in secret. But on the right, leading into the courtroom, 
there are three large arches and no door at all. Anyone entering 
the building can see everything in the courtroom and walk in 
at will. That struck me as an eloquent architectural statement 
of courtroom openness.)

Having determined that criminal trial proceedings histori-
cally were open to public and press, the Court then reasoned 
that openness served important purposes underlying the trial 
process itself. It ensured fair trials by discouraging perjury, bias, 
and misconduct. It educated the public about how a civilized 
society deals with crime and encouraged public acceptance of 
the system. And it had a kind of cathartic value, reassuring the 
public that crime had consequences and justice was being done. 
The Court determined that these factors all favored openness 
and concluded that criminal proceedings could not be closed 
to the public, including the press. These cases from the 1980s 
provided the framework for our contention that California 
executions could not be held in secret.

.   .   .

We had to do a lot of historical research, rooting around in old 
case reports, government archives, and newspaper morgues. 
We learned that California had never had secret executions. 
Hangings and gassings had not been pretty events, but they 
had never been concealed from the public. From Gold Rush 
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days until 1858, hangings were carried out in public squares, 
and a substantial majority of Californians had witnessed 
them. In 1858, following the lead of eastern states—where 
the authorities found that public executions were disorderly 
events frequented by drunkards, hooligans, and pickpockets 
and concluded that they were teaching lawlessness rather than 
respect for the law—the California legislature passed an “Act to 
Abolish Public Executions.” From then on, executions would 
be performed by county sheriffs on jail grounds, but the law 
guarded against secret executions by requiring the executioner 
to invite “twelve respectable citizens.” The public witnesses 
would ensure that the execution was in fact carried out, that 
the right person had been dispatched, and that there was no 
torture or other mistreatment.

In the fi rst execution after the 1858 law was passed, a San 
Francisco newspaper reported that “there were, in the prison, 
as spectators of the execution, about one hundred persons, 
among whom were ministers, offi cers, doctors, lawyers, report-
ers, etc.” Henry Morse, the condemned prisoner, addressed the 
crowd as he stepped to the gallows: “I am glad to see so many 
persons present to witness my execution. I hope it is not idle 
curiosity that has induced you to come here. I hope this awful 
example may make a proper impression. I hope you will per-
suade every one now deviating from the path of rectitude . . . 
from their sinful ways.” Then, said the newspaper, “the miser-
able man was launched into eternity.”

It was evident from newspaper accounts and execution 
records that crowds, always including reporters, attended all 
19th-century executions. In 1891, the Legislature amended the 
law to provide that executions be performed at Folsom and 
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San Quentin state prisons rather than by county sheriffs. This 
amendment changed nothing about public and press access. In 
1894, the San Francisco Examiner reported that the San Quentin 
execution of Lee Sing was well attended by the public and press 
representatives. According to the Examiner, Sing said to the 
assemblage, “Goodbye, all white men,” as he stepped “bravely 
upon the fatal trap.” Access by the public and press continued 
unabated in the 20th century, and some notorious hangings 
drew large crowds. For a 1936 execution, Earl Warren, then 
district attorney of Alameda County and later to become Chief 
Justice of the United States, wrote the warden of San Quentin 
on behalf of three men who wanted to witness an execution, 
vouching that “these are all men of integrity and are represen-
tative citizens in their communities,” and the warden obliged 
with invitations. For another 1936 execution, the Fresno sheriff 
got “permission to bring in 14 or 15 very close friends of this 
offi ce.”

In 1937, the Legislature changed the method of execution 
from hanging to the administration of cyanide gas. All execu-
tions were to be performed at San Quentin, where the authori-
ties constructed a gas chamber and a witness area with risers 
as if they were bleachers at a sports event. At the fi rst lethal gas 
execution, in 1938, a double execution of Robert Cannon and 
Albert Kessel (two chairs were equipped in the death cham-
ber), “approximately forty witnesses, including newspaper 
reporters” attended. Cannon “conversed with spectators and 
guards until a few moments before a lever, tripped from the 
outside, sent the cyanide pellets into the acid. The resulting 
chemical reaction created the deadly fumes which envapored 
the condemned men.” The San Francisco Examiner reported 
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“undisguised feelings of revulsion, and frank declarations by 
prison offi cials and physicians that hanging is a quicker, more 
merciful method of execution, and widespread suspicions that 
the state’s new lethal gas chamber is a chamber of horror.” 
Scores of citizen and media witnesses continued to attend all 
executions. Sixty people witnessed the 1960 execution of Caryl 
Chessman, which was of course a media extravaganza. “So 
many people [were] present it seemed like going to a hanging 
in a public park,” reported Mary Crawford of the San Francisco 
News-Call Bulletin. Crawford, the fi rst woman allowed to view 
a San Quentin execution, was personally invited by Chess-
man. She wrote: “I’ll never see another execution. I think they 
should invite the legislators who are opposed to the abolition 
of capital punishment, and let them see for themselves what 
it’s like.”

Howard Brodie was one of 58 who witnessed the execution 
of Aaron Mitchell, who was the last to be executed in Califor-
nia before Harris.

The long, unbroken history showed that the state had not 
been ashamed of executions. They were not hidden. News 
reporters had always been able to perform the role envisaged 
by the First Amendment: to inform the people what the gov-
ernment was doing in their name. So under the Supreme Court 
cases in the 1980s, there was a presumption that executions 
should be open to press and public.

The next question was whether openness served any useful 
purpose. To say that conducting secret executions—the kind 
of practice embraced by totalitarian dictatorships—was a bad 
and dangerous idea was easy. But the same factors that led the 
Court to determine that criminal trials should be open also 
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favored open executions. First, openness ensured that execu-
tions would be properly conducted, with no torture or other 
mistreatment. Second, it showed the public the consequences 
of violent crime and educated people about the culmination 
of the capital punishment system. Third, it provided cathartic 
value, giving the public the relief that the ultimate punishment 
had been imposed.

As Michael Schwarz had testifi ed, many executions had 
been aired on American television: fi ring squads from Kuwait 
and Romania; a beheading in Saudi Arabia; many hangings 
in Iran, China, Vietnam, and Cuba; simulated but very realis-
tic executions on popular programs such as L.A. Law, HBO’s 
Somebody Has to Shoot the Picture, The Executioner’s Song (about 
Gary Gilmore’s fi ring squad), and a disgusting fi lm showing 
both real (foreign) and fake executions called Faces of Death.
In addition, the assassinations of John and Robert Kennedy 
and of Lee Harvey Oswald had been shown over and over. 
The most famous execution of all time, the crucifi xion of Jesus 
Christ, had been realistically portrayed in the movie The Last 
Temptation of Christ (followed more recently by Mel Gibson’s 
The Passion of the Christ). But no real American execution had 
ever been shown. It seemed peculiar that the only executions 
the people were prevented from seeing were those conducted 
by their own government in their name.

We bundled up all the historical evidence and presented it 
to Judge Schnacke, adding the legal arguments based on the 
Supreme Court’s “access” cases, and showed up for a fi nal hear-
ing on June 7, 1991.

.   .   .
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The judge had heard enough. He did not want to hear any clos-
ing argument; he was ready to rule. He put his feet up, leaned 
back in his chair, and delivered his judgment—orally. He cited 
no cases, engaged in no legal analysis of the complex issues; his 
opinion was pure stream of consciousness.

Schnacke began by saying that it was “probably irrational 
and unreasonable and capricious to bar the press at this point.” 
That was basically his ruling on the fundamental “access” issue. 
He was deciding, in the most offhanded way and without even 
mentioning the First Amendment, that reporters had a right to 
witness executions. We breathed a quiet sigh of relief.

Turning to the television issue, Schnacke credited three of 
the justifi cations offered by Warden Vasquez for banning cam-
eras. First, he noted that offi cers who participate in executions 
“frequently want their identities concealed” to protect them 
from retaliation by prisoners, or from gangs, “or from any ele-
ment of the public that is possibly hysterically offended by the 
fact of the execution.” Schnacke concluded that their identity 
“might well be” revealed by a camera and “no rational way” 
was available to prevent cameras from intentionally or inadver-
tently capturing pictures of offi cers. Schnacke made this ruling 
despite the uncontradicted evidence that electronic masking 
would prevent identifi cation of anyone and, as he himself ascer-
tained during Michael Schwarz’s testimony, the warden would 
be able to review the masked videotape before its release. His 
ruling did not acknowledge how fanciful the retaliation sce-
nario was or the fact that no offi cer had ever been retaliated 
against, anywhere, in the entire history of capital punishment.

Second, Schnacke referred to the “suicidal cameraperson” 
phenomenon, noting that cameras are “heavy objects” that 
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might create some kind of “threat.” Schnacke credited this 
concern despite his having ascertained from several witnesses 
that a camera could be bolted down on a pillar or tripod and 
operated remotely, creating no threat to anything.

Third, Schnacke credited the testimony of the imported 
wardens that if prisoners themselves were to see a televised 
execution, it “could spark severe prisoner reaction that might 
be dangerous to the safety of prison personnel.” No evidence 
supported this as a realistic possibility, and the judge made 
this ruling despite his having learned from testimony that San 
Quentin is on a closed-circuit television system that can be shut 
down by the offi cials; rather than black out the execution for 
the prisoners, Schnacke’s ruling blacked it out for the general 
public.

The theme running through Schnacke’s “opinion” was that 
the warden is really not required to trust anybody and that 
prison offi cials are the experts. Schnacke asserted that even 
Ray Procunier would not tolerate any risk in the execution 
procedure, but Schnacke mischaracterized Procunier’s testi-
mony. Procunier had testifi ed, “I don’t see that my position 
would add one jot to the risk of an execution.” Procunier’s 
position had been made repeatedly and abundantly clear, as 
Schnacke well knew: televising executions would present no
risk to prison security.

Judge Schnacke apparently thought his ruling would not be 
the last word and would be appealed. As he concluded his opin-
ion, he complimented us for a case well tried and remarked, “I 
assume they hope this will be merely the fi rst step on their way 
to achieving their goals, but unfortunately they’ve stumbled 
a bit on the fi rst step.”
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As it happened, neither side appealed. Judge Schnacke 
issued a permanent injunction prohibiting the warden from 
excluding the press from executions. The state chose not to 
appeal this issue, and the injunction is still in effect. KQED, for 
a variety of reasons, not the least of which was the unrelenting 
and unfair criticism of its desire to televise executions, chose 
not to appeal the cameras issue. KQED’s CEO said, “We believe 
that the spirited public debate engendered by the case is in the 
healthiest tradition of the First Amendment,” but that the sta-
tion had concluded that “[i]t is better not to pursue litigation, 
but let the public debate on this issue continue in forums other 
than the court.”

.   .   .

Judge Schnacke earned First Amendment villain status not 
simply for ruling erroneously on First Amendment issues, and 
not simply for taking liberties with the evidence, knowing that 
his rulings were not supported by any persuasive evidence. 
Rather, his main fault was abdicating the proper judicial role 
in First Amendment controversies. Every time the government 
attempts to suppress speech, and the case lands in court, the 
government claims that competing values require suppression 
of the speech in question. For example, California argued in 
Yetta Stromberg’s case that waving a red fl ag would encour-
age people to want to overthrow the government; the Nixon 
administration argued that allowing the New York Times to 
publish the “Pentagon Papers” would gravely imperil national 
security. Contested speech is by defi nition unpopular and 
always implicates potential disorder, defi ance of authority, and 
deviation from majoritarian norms. To have free speech, one 
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must tolerate these unsettling qualities. A society that tolerates 
no risk is not free.

Judges, however, are by nature risk-averse. Their daily 
duties involve enforcing societal norms. They concern them-
selves with decorum, order, convention, and rationality. They 
are part of the government apparatus, have no innate distrust 
of government offi cials, and are disposed to give government 
the benefi t of the doubt.

But enforcing the First Amendment requires judges to aim 
a healthy skepticism at the government’s asserted reasons for 
restricting unpopular speech. Judge Schnacke failed to do that. 
Judges must hold the government to its burden of proof of 
establishing that the reasons are not conjectural and in fact are 
supported by persuasive evidence, that the government’s inter-
est in restricting the speech in question really is compelling, 
and that the interest cannot be served by less restrictive means. 
Without judges willing to scrutinize offi cially professed con-
cerns about risk, we will have only orthodoxy, not the First 
Amendment freedom we claim to want.

.   .   .

When the Supreme Court decided that access to criminal trial 
proceedings is a First Amendment right, Chief Justice War-
ren Burger wrote, “People in an open society do not demand 
infallibility from their institutions, but it is diffi cult for them 
to accept what they are prohibited from observing.” That 
is not invariably true. In some instances—such as the death 
penalty, war, and the slaughterhouses from which our meat 
comes—people accept the practice because they do not see what 
is happening.
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So do I want executions actually to be televised? Certainly 
not. For many reasons (cost, system fallibility, the inability to 
distinguish the few fi rst-degree murderers who “deserve” the 
death penalty from the thousands who do not, and humani-
tarian concerns), we should not have a death penalty at all. I 
assume televising executions would be degrading for all, par-
ticipants and spectators, and I abhor the prospect. But the only 
thing worse than televising executions is allowing our govern-
ment both to continue to conduct executions and to prohibit 
the people from watching them.
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On June 15, 1969, the New York Times carried a story headlined 
“Black Panthers Serving Youngsters a Diet of Food and Poli-
tics.” It was an inside view of the Black Panther Party’s free 
breakfast program, and of its revolutionary indoctrination of 
African American young people in the San Francisco Bay Area. 
It was full of authentic detail, including the children’s repeat-
ing after a Panther leader: “I am a revolutionary; I love Huey 
P. Newton; I love Eldridge Cleaver; I love Bobby Seale; I love 
being a revolutionary; I feel good; off the pigs; power to the 
people.” An observer was quoted as remarking, “Say anything 
you want, but there is one unmistakable fact: Black Panthers 
are feeding more kids every day than anyone else in the whole 
state of California.”

The article was written by Earl Caldwell. It was one of at 
least 16 Times articles Caldwell wrote that year on the Black 
Panthers. The Times had hired Caldwell, an African American, 
because its white reporters had been unable to get access to the 
Panthers or establish any rapport with them. The Panthers 
paid no attention to press credentials or customary reporter-

■ 5 ■

EARL CALDWELL
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source practices. Caldwell was basically the Times emissary to 
the black radical movement. He had covered riots in several 
American cities in 1967 and 1968. He was the only reporter 
actually present at the assassination of Martin Luther King 
Jr. in Memphis and wrote the Times’s front-page story on it. 
Caldwell developed relationships with Panther sources and 
was the only reporter in the Times organization able to do so.

Caldwell reported on the Panthers virtually from the incep-
tion of the party in 1966, and his illuminating stories contrib-
uted markedly to the public’s understanding of the Panthers. 
In addition to observing Panther activities fi rsthand, he was 
able to get revealing on-the-record quotes from Panthers. One 
story, for example, in the Times on September 6, 1968, quoted 
a Panther about how the police control the black community 
with force: “Their power is on their hips. Take those guns 
away from those pigs and they are nobodies. The only way to 
counteract this power is with a gun in your hand.” When asked 
what white sympathizers could do, the Panther responded, 
“Give us some money and give us some guns.”

Attorney General John Mitchell determined that the Black 
Panther Party was a “threat to national security,” and FBI 
Director J. Edgar Hoover testifi ed before a House committee 
that the FBI was intensifying its efforts to penetrate the Pan-
thers by informants. In the few days from December 23, 1969, 
to January 12, 1970, FBI agents visited Caldwell six times and 
attempted to interview him. They wanted to set up regular 
meetings with him. He refused, knowing that if the Panthers 
learned that he had any conversation whatever with the FBI, he 
would lose all access to them. One day, Caldwell recalled later 
in a Frontline interview, an agent left a message at his offi ce: 
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“Tell Earl Caldwell we’re not playing with him. He doesn’t 
want to tell it to us, he doesn’t want to talk to us, he can tell it 
in court.” The following Monday, they came back with a sub-
poena for him to appear before a federal grand jury, and they 
wanted all of his notebooks, tape recordings, and anything 
else he had accumulated over a period of about 16 months 
of reporting on the Black Panthers. Caldwell noted that the 
subpoena “didn’t mention the New York Times at all. It was just 
Earl Caldwell, the reporter. Very vulnerable.”

Caldwell was afraid even to go to the federal courthouse 
in San Francisco and appear before the grand jury, much less 
testify. He was certain that doing so would make it impos-
sible to continue reporting on the Panthers and other dissident 
groups. Grand jury proceedings are secret, attended only by 
the prosecutor and the jurors themselves, and outsiders have 
no way to know whether a witness cooperated, or what he said. 
Caldwell had to fi ght the subpoena. Through black journalist 
friends, he was able to arrange a late-night meeting in Palo 
Alto with Professor Anthony Amsterdam, then at Stanford, 
who was a legendary fi gure in the legal civil rights movement. 
Amsterdam quickly sized up the situation and agreed to rep-
resent Caldwell. Amsterdam had a long relationship with the 
NAACP Legal Defense & Educational Fund, Inc., where I then 
worked, and I helped Amsterdam on Caldwell’s case.

On March 17, 1970, Caldwell moved to quash the subpoena. 
The motion alleged that “compelling Mr. Caldwell’s appear-
ance before the grand jury will cause grave, widespread and 
irreparable injury to [First Amendment] freedoms of the press, 
of speech and of association; and this Court should not permit 
a use of its process that so jeopardizes vital constitutional inter-
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ests in the absence of an overriding governmental interest—not 
shown here—in securing Mr. Caldwell’s testimony before the 
grand jury.” The motion was accompanied by an impressive 
collection of affi davits. Caldwell’s own stated: “If I am forced 
to appear in secret grand jury proceedings, my appearance 
alone would be interpreted by the Black Panthers and other dis-
sident groups as a possible disclosure of confi dences and trust 
and would similarly destroy my effectiveness as a newspaper-
man.” Backing this up were affi davits from journalism titans 
Walter Cronkite, Eric Sevareid, Mike Wallace, Dan Rather, 
and others. These testifi ed to several basic points: that confi -
dential communications to reporters are “indispensable” to 
gathering the news; that when reporters are subpoenaed, their 
confi dential sources are terrifi ed of disclosure and “shut up”; 
that the mere appearance of a reporter in secret grand jury 
proceedings, where what he says cannot be known, “destroys 
his credibility, ruptures his confi dential associations,” and dam-
ages his ability to function professionally; and that subpoenas 
to reporters end up “critically impairing the news-gathering 
capacities of the media and impoverishing the fund of public 
information and understanding.” Cronkite, for example, testi-
fi ed by affi davit that he depended “constantly on information, 
ideas, leads, and opinions received in confi dence.” He further 
stated, “Such material is essential in digging out newsworthy 
facts and, equally important, in assessing the importance and 
analyzing the signifi cance of public events. Without such mate-
rials, I would be able to do little more than broadcast press 
releases and public statements.”

Caldwell’s motion did not claim that he had an absolute 
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right to avoid appearing before the grand jury. Rather, it con-
tended that he could not be forced to appear unless and until 
the government had shown that he in fact had information rel-
evant to a crime being investigated by the grand jury, that the 
information was not available from other sources, and that the 
need for the information outweighed the damage to his ability 
to function as a reporter. As a precaution, Caldwell put some 
notes and other materials, including materials about the King 
assassination, in an old plastic airline fl ight bag and brought it 
to our Legal Defense Fund offi ce, where the materials would 
be better insulated from government demands.

Federal district judge Alfonso Zirpoli (one of the lower 
court judges who invalidated the prison censorship rules in Pro-
cunier v. Martinez in Chapter 4, and ordinarily a First Amend-
ment hero) tried to split the baby. He refused to quash the 
subpoena. He required Caldwell to appear before the grand 
jury, but he granted a protective order saying that Caldwell 
“need not reveal confi dential associations” that impinge on 
his ability to gather news until “a compelling and overriding 
national interest” was established by the government.

Caldwell rejected Judge Zirpoli’s attempted compromise 
and refused to appear before the grand jury. He went to the 
judge’s courtroom, repeated his refusal before the judge, and 
restated his constitutional objections. The court overruled the 
objections and held Caldwell in contempt. Judge Zirpoli stayed 
his contempt order, permitting Caldwell to appeal. The Ninth 
Circuit Court of Appeals went further than Judge Zirpoli had 
been willing to go. Agreeing with us that Caldwell should not 
have to appear unless the government had shown a compelling 
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need, it vacated the contempt order. The Nixon administration 
Justice Department took the case to the Supreme Court.

.   .   .

The years leading up to and around Watergate saw a notice-
able increase in investigative reporting. Journalists did not 
simply attend public events and summarize government or 
corporate reports but began to dig into places, documents, 
and conversations that otherwise would remain secret. When 
“Deep Throat” whispered to Woodward and Bernstein secrets 
about the Nixon administration and the activities that sent 
John Mitchell and many others to jail, he did so under assur-
ances of confi dentiality: that his name would not be disclosed 
by the reporters or the Washington Post. Reporters around the 
country learned to say to reluctant sources, “Don’t worry, we 
won’t use your name, and we’ll never disclose who told us 
this.” Sometimes that was necessary to persuade the source to 
tell what he knew, and without the promise of confi dentiality, 
the information would not become public.

In Louisville, Kentucky, Paul Branzburg, a reporter for 
the Louisville Courier-Journal, wrote revealing stories about 
a marijuana and hashish ring. He was subpoenaed to a grand 
jury to testify about the crimes he saw and heard. Branzburg 
appeared but refused to testify and was held in contempt. In 
Massachusetts, Paul Pappas, a television reporter covering civil 
disorders in New Bedford, was allowed into the local Black 
Panther Party headquarters for an anticipated police raid in 
return for his promise not to disclose anything he observed 
except the raid, which didn’t materialize. Pappas didn’t write 
any story, but the authorities apparently learned of his Panthers 
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connection and he was subpoenaed to a grand jury. He refused 
to answer questions and was held in contempt. The Branzburg
and Pappas cases went to the Supreme Court about the same 
time as Caldwell’s case.

The Supreme Court consolidated all three cases, heard 
argument, and decided them together under the name of 
Branzburg v. Hayes, in 1972. It was the fi rst time—and the only
time—that the Court decided whether reporters have a First 
Amendment right not to disclose confi dential sources and 
information. While battles continue to rage over reporters’ 
“shield” issues (protecting confi dential source material from 
compelled government inquiry), and journalists such as former 
New York Times reporter Judith Miller have gone to jail, the 
Court has not revisited the question.

.   .   .

Lurking in the background of the Caldwell case and any other 
reporter’s shield case are two larger First Amendment ques-
tions that are well worth pondering: whether reporters should 
have rights that ordinary citizens do not have, and whether 
the explicit mention of “the press” in the First Amendment, 
singling it out for protection in addition to the freedom of 
“speech,” means anything.

Ordinary citizens—you and I—who are served with grand 
jury subpoenas do not have any “privilege” not to appear and 
testify to what we have seen or heard. The assumption of our 
system is that a grand jury investigating crime is entitled to 
everyone’s testimony. To be sure, well-recognized evidentiary 
privileges protect confi dences between attorneys and clients, 
husbands and wives, and doctors and patients. And the Fifth 
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Amendment protects against being compelled to give incrimi-
nating testimony about oneself. But the reporters in the Branz-
burg case were seeking a right that the rest of us do not have: 
the right not to be required to disclose information received in 
confi dence from a news source. This assertion of “press excep-
tionalism” presents a diffi cult issue of public policy as well as 
a constitutional question never addressed before Branzburg.

The even broader question is whether the words “or of the 
press” in the First Amendment add anything of substance to the 
“freedom of speech.” The “press” is the only nongovernmental 
entity even mentioned in the Constitution. (The document 
has not a word about corporations, schools, political parties, 
or many other institutions basic to our society.) The question 
is whether this explicit recognition of the press confers on it 
rights beyond those protected for all of us by the free-speech 
clause, whether the press has some kind of preferred position 
under the First Amendment.

.   .   .

The decision in Earl Caldwell’s case dealt a severe blow to the 
notion that the press has any such preferred position. The opin-
ion in Branzburg v. Hayes was written by Justice Byron White, 
no First Amendment hero. It was a squeaker of a decision, 5–4,
ruling that reporters do not have a First Amendment right not 
to appear before a grand jury and testify about confi dential 
sources or information.

Justice White began by acknowledging that the First 
Amendment must provide some protection for news gather-
ing in addition to publication: “Without some protection for 
seeking out the news, freedom of the press could be eviscer-
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ated.” But he pointed out that the use of confi dential sources 
was not forbidden, and the government was not attempting to 
force the press to publish its sources. Rather, White said, “The 
sole issue before us is the obligation of reporters to respond to 
grand jury subpoenas as other citizens do.” White went on to 
point out that the First Amendment does not invalidate every 
measure that might burden the press or make it more costly 
or diffi cult to report the news. For example, the press, like all 
businesses, must comply with laws of general applicability like 
the labor, minimum wage, and tax laws: news organizations 
have to bargain with unions, pay the minimum wage, and pay 
their taxes just as other businesses do, even though these laws 
impose burdens and handicap to some degree the ability to 
gather and publish the news.

As for Cronkite’s and other journalists’ contentions that 
sources would “dry up” if reporters could be forced to disclose 
them, White was skeptical to the point of cynicism. He was 
just not persuaded that this would happen. After all, he noted, 
no one had ever invoked a journalist’s privilege not to testify 
for 180 years of First Amendment history, yet the press had 
“fl ourished.” Nor did he think such a privilege would be good 
public policy: the needs of law enforcement to obtain all rel-
evant testimony outweighed what he viewed as the speculative 
impact on a reporter’s news-gathering ability. Paul Branzburg 
had actually witnessed crimes, while Caldwell and Pappas had 
not, but the Court made nothing of that distinction.

Rejecting the idea of a reporter’s privilege, White also noted 
the practical problems that would have to be resolved if such a 
privilege were recognized, principally defi ning who would be 
permitted to claim the privilege. White said the “liberty of the 
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press is the right of the lonely pamphleteer” as much as it is of 
“the large metropolitan publisher,” and that it is a “fundamen-
tal personal right” not confi ned to newspapers and periodicals. 
White said establishing some kind of reporter’s privilege is a 
task suited for a legislature, not the Court, and invited Con-
gress and the states, if they believed journalists should have 
some protection, to enact laws defi ning who is protected and 
the scope of the protection.

Justice Lewis Powell provided the crucial fi fth vote and 
wrote a brief concurring opinion straddling the fence. He said 
that if a subpoena “implicated confi dential source relationships 
without a legitimate need of law enforcement,” a judge should 
quash the subpoena. He added that, on a case-by-case basis, 
the judge should seek the proper balance “between freedom 
of the press and the obligation of all citizens to give relevant 
testimony.”

Justice Potter Stewart dissented, complaining that the 
majority’s “crabbed view” of the First Amendment invited law 
enforcement to “annex the journalism profession as an investi-
gative arm of government.” He argued that the right to publish 
news was unquestioned and that a “corollary” must be the 
right to gather news. So far, so good. Then he concluded: “The 
right to gather news implies, in turn, a right to a confi dential 
relationship between a reporter and his sources.” But this con-
clusion—something of a logical leap—depends on accepting 
as fact Cronkite’s and other journalists’ testimony about the 
need to assure confi dentiality and sources drying up without 
such assurance, and the majority was unwilling to give that 
testimony dispositive weight.

(To bolster his argument on the right to gather news, Stew-
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art quoted James Madison: “A popular government, without 
popular information, or the means of acquiring it, is but a 
prologue to a farce or a tragedy; or, perhaps both.” Well said, 
but out of context; Madison was speaking about the need for 
education, not the press.)

.   .   .

In 1974, not long after participating in the Court’s Branzburg
decision, Justice Stewart went up to Yale and gave a speech 
entitled “Or of the Press.” It was provocative. Stewart argued 
that the primary purpose of the press clause was to recognize 
what was essentially a fourth branch of government, the “estab-
lished press,” that would provide “organized, expert scrutiny of 
government.” The press would be autonomous, independent, 
and an adversarial check on the three offi cial branches. He 
argued that the press clause was thus a “structural” provision. 
Stewart contended that if freedom of the press protected only 
expression, it was redundant of the freedom of speech that 
we all have. Stewart stopped short of advocating any specifi c 
advantages his position conferred on the press. And he point-
edly said the press clause does not operate as a “Freedom of 
Information Act,” requiring the government to give the press 
information it seeks.

Not everyone agrees with Stewart. Notably, Anthony 
Lewis, the New York Times columnist and First Amendment 
scholar, ridiculed Stewart’s speech. Lewis pointed out that 
the framers were as concerned about protecting books and 
pamphlets as they were about protecting newspapers. He also 
noted that the Supreme Court has never based a decision on 
the press clause. Even the great decisions protecting the press, 
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such as the Pentagon Papers case, which protected against “prior 
restraints” (prepublication government censorship), and New 
York Times v. Sullivan, which protected against libel suits by 
public offi cials, did not rely on the press clause at all; and the 
Court’s reasoning in Sullivan was that we all have the right to 
criticize government. (In its 2010 Citizens United decision, the 
Court said, “We have consistently rejected the proposition that 
the institutional press has any constitutional privilege beyond 
that of other speakers.” On the other hand, the Court has never 
ruled that the press clause has no independent signifi cance.)

Further, Lewis argued that giving the press special rights 
would be bad public policy. It would add to the public’s percep-
tion that the press is arrogant and unaccountable and lead to 
attempts to make it accountable (perhaps treating the press as 
a public utility, required to carry whatever communications 
people wanted published, or required to ensure publication 
not just of the editor’s choice of news and opinion but of views 
representative of the community). Finally, Lewis noted the dif-
fi culty of defi ning who is the press. Stewart referred vaguely 
to the “established” press. But why should freelancers, aca-
demic authors, and now bloggers be excluded? Traditionally, 
the “lonely pamphleteer” has been considered to have the same 
First Amendment rights as the editor of the New York Times.
As Lewis noted, if the defi nition of the “press” is broadened to 
include communicators of all kinds, Stewart’s thesis enshrining 
the “established” press as a structurally protected entity loses 
its point. Lewis concluded that by adding the press clause, the 
only goal of the framers (whose true intent on this point will 
never be known, as there is precious little legislative history 
of it) must have been to ensure constitutional protection for 
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the printed as well as the spoken word (hence “speech” and 
“press”).

My own view is that the framers, as evidenced in part by 
James Madison’s eloquent tribute to the press in his famous 
report on the Virginia Resolutions on the Sedition Act of 1798, 
meant the press to have some special status. Madison said, 
“To the press alone, chequered as it is with abuses, the world 
is indebted for all the triumphs which have been gained by 
reason and humanity over error and oppression.” He added 
that without the press stirring the citizenry against the Brit-
ish crown, we might still be colonies. I fi nd it hard to believe 
that the framers wrote the press clause as just another way of 
protecting the same freedom of expression that we all have. 
Perhaps the framers singled out the press for special mention 
because printers and publishers in England and the colonies 
had more often been subjected to offi cial restraints like licens-
ing, censorship, and prosecutions for seditious libel.

This is an interesting theoretical debate, but its resolution 
in the real world has largely been limited to only two issues. 
One is the Branzburg-Caldwell issue, whether reporters, because 
they are reporters, have the right not to be forced to disclose 
confi dential information. The other is whether reporters have a 
right of access to government places or information, a right not 
enjoyed by the general public. The general rule is that reporters 
have no right to go where other citizens have no right to go. 
For example, reporters are not exempt from trespass laws and 
are not allowed to enter private property even in hot pursuit of 
a major story. But denying press access to government facilities 
and documents means that the public will never receive some 
information about what their government is really up to (see 
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Chapter 6). Without a First Amendment right of access, or a 
much beefed-up Freedom of Information Act, an administra-
tion as secretive as the last Bush administration can conceal a 
great deal of information that citizens in a democracy ought 
to have.

.   .   .

The disappointing decision in Earl Caldwell’s case was not 
the end of the story. The decision did not sit well with the 
“established press” or, indeed, with writers of all kinds. Many 
seized on what Justice Stewart called Justice Powell’s “enig-
matic” opinion and invoked his reasoning to continue to urge 
courts to quash or limit subpoenas. They had some success in 
lower courts, especially in civil cases in which reporters were 
dragged into someone else’s litigation and asked to spill the 
beans about information obtained in confi dence. They also 
had considerable success in convincing states to adopt “report-
ers’ shield” laws, either legislatively or by court decision. In 
California, for example, shortly after Branzburg, the Newspa-
per Publishers Association got the legislature to enact a strong 
law that prohibited holding a reporter (defi ned essentially as 
someone working for mainstream news media) in contempt for 
refusing to reveal not only confi dential sources and informa-
tion but also “any unpublished information” (i.e., any informa-
tion that the reporter chose not to put in the story). A virtually 
identical provision was added by the voters to California’s state 
constitution in 1980. In all, 31 state legislatures have enacted 
shield laws and another 18 states have adopted similar protec-
tions by court decision, leaving only Wyoming without any 
protection for reporters.
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But the Congress did not act. Without any federal protec-
tion, reporters like the Times’s Judith Miller landed in jail. 
Whatever one may think about her reporting on Iraq’s weap-
onry or her relationship with Scooter Libby, she went to jail 
solely because she refused to reveal communications with her 
source to the federal grand jury. Others, including the Times’s 
James Risen, who used confi dential whistleblower sources to 
break the story of illegal wiretapping of United States citizens 
by the National Security Agency (NSA), were threatened with 
prosecution. Without a federal law, reporters are put in the 
uncomfortable position of being able to protect sources if they 
happen to be subpoenaed by a state grand jury but of having 
to burn the sources if it’s a federal grand jury; this leaves them 
unable to give their sources promises they can rely on.

Congress has fi nally drafted a bipartisan law, the Free Flow 
of Information Act, that would provide signifi cant protection 
for reporters, probably including bloggers, historians, and book 
authors. President George W. Bush’s threatened veto previ-
ously stalled the bill, but President Obama cosponsored an 
earlier bill while he was still a senator and said during the 
presidential campaign that he favored its reporter protections. 
As of this writing, the bill has passed the House and is pending 
in the Senate. Surprisingly, the Obama administration weighed 
in with last-minute national security objections, but some bill 
seems likely to pass. Almost four decades have elapsed, but 
now perhaps Earl Caldwell’s position will be vindicated.

.   .   .

Having urged the necessity and urgency of obtaining Cald -
well’s testimony about the Black Panther Party’s operations 
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and plans, claiming that law enforcement needs clearly out-
weighed the fact that his ability to report on the Panthers 
would be destroyed, the government mysteriously seemed 
to lose interest in the case. After the case was remanded by 
the Supreme Court to Judge Zirpoli’s court, the government 
prosecutors allowed the grand jury term to expire without 
again attempting to require Caldwell to appear and testify. 
By then the Watergate story dominated the news, and the Jus-
tice Department apparently did not want to pick another fi ght 
with the press. Also, as Earl Caldwell later told me, by then 
most of the Panther leaders were either out of the country 
or “in the cemetery,” and the party he had covered “virtually 
didn’t exist anymore.” The government had successfully gotten 
the Supreme Court ruling it wanted, and it had put an end to 
Caldwell’s Panther reporting.

Some time after the decision, Caldwell called and asked if 
we still had the bag of his notes and materials that he had left 
with us for safekeeping. I retrieved the bag from the back of a 
closet, and he came and picked it up. The government never 
saw the materials and never got the testimony that it claimed 
was so essential. The Republic still stands.
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Richard Hongisto was an enigma: a maverick cop who 
became a politician, a jailer who became a First Amendment 
hero, a police chief who became a First Amendment villain. 
He helped in trying to open the doors of government. Later 
he acted like a petty tyrant and clumsily tried to suppress criti-
cism that stung him. He lurched from friend of a free press to 
destroyer of newspapers.

Hongisto worked as a San Francisco police offi cer in the 
turbulent 1960s. He was the only white offi cer to testify in 
federal court on behalf of the plaintiffs in a lawsuit alleging 
discrimination against African Americans on the police force. 
In 1971, he ran for Sheriff against the longtime incumbent and 
won an upset victory. As sheriff, he recruited minority depu-
ties, appointed the fi rst openly gay deputy, and tried to improve 
jail conditions. In charge of the San Francisco jails, he opened 
the doors to the press. In 1972, for example, he allowed local 
public television station KQED to do a 90-minute live televi-
sion program from inside the jail. It vividly showed squalid 
jail conditions and included on-the-spot interviews with both 
prisoners and guards.

■ 6 ■

RICHARD HONGISTO
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.   .   .

In 1974, state and federal prison offi cials won a case in the U.S. 
Supreme Court, Pell v. Procunier. The Court upheld prison rules 
prohibiting the press from singling out individual prisoners 
for interviews. The rationale of the prohibition was to prevent 
prisoners from using the media to become “big wheels,” who 
could build their own power base by commanding attention 
inside and out and threaten the offi cials’ control of the prisons. 
The rule in California had been inspired by trying to contain 
charismatic prisoners like George Jackson and other militants, 
whom journalists like Eve Pell wished to interview.

The close 5–4 decision in Pell was written by Justice Potter 
Stewart. He emphasized that the press had reasonably good 
access to prisons like San Quentin; reporters were able to enter, 
look around, bring cameras, and interview randomly encoun-
tered prisoners. The only restriction was the no-interview-
of-specifi c-prisoners rule. Stewart said no attempt was made 
to conceal prison conditions and found the offi cials’ concern 
about celebrity prisoners to be reasonable. He wrote: “News-
men have no constitutional right of access to prisons beyond 
that afforded the general public [and no] special access to infor-
mation not shared by members of the public generally.”

Justice Lewis Powell, a recent appointee of President Rich-
ard Nixon, surprisingly dissented. In Powell’s view, the press 
acts as the “eyes and ears” of the public, who can’t go to prisons 
and check out conditions and depend on reporters to inform 
them about what is going on in these taxpayer-supported insti-
tutions. Powell reasoned that the blunderbuss rule prohibiting 
all specifi c prisoner interviews was too broad, and a narrower 
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rule limiting interviews in individual cases in which there was 
actual danger to prison security would be more consistent with 
the First Amendment.

Justice Stewart’s majority opinion contained two signifi -
cant ambiguities, perhaps refl ective of his own ambivalence 
about the role of the press. First, it was unclear whether the 
result turned on the fact that the press had good access to the 
prisons in question, and therefore the no-interview restriction 
was inconsequential, or whether the press in fact had no con-
stitutional right of access to prisons at all, and therefore had 
to accept whatever access the offi cials chose to give. Second, it 
was unclear whether the result turned on the fact that the press 
was seeking special access not available to the general public, 
or whether neither press nor public has any First Amendment 
right to enter and observe a prison.

.   .   .

Less than a year after the Pell decision, I received a call from 
Mel Wax, the news director at KQED and the anchor of its 
then daily news program. KQED had been following stories 
about the Alameda County jail at Santa Rita. In 1972, a fed-
eral judge had found conditions there “shocking and debas-
ing” and a violation of the Eighth Amendment’s ban on cruel 
and unusual punishment. In March, 1975, KQED’s Newsroom
program reported on the suicide of a prisoner in the maximum-
security part of the jail previously condemned by the federal 
judge. KQED also reported statements by a jail psychiatrist that 
the oppressive conditions were partly responsible for prisoners’ 
mental problems. The psychiatrist was fi red after he appeared 
on the news program.
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Wax told me that he had just called the sheriff of Ala-
meda County, Tom Houchins, and asked permission to send 
a reporter and cameraperson to the jail. Houchins responded 
that his policy was no press access to the jail. None. Wax asked 
me if under the First Amendment the sheriff ’s no-press policy 
was constitutional. I was familiar with the Pell decision and 
with its ambiguities. I told Wax that completely barring the 
press seemed unreasonable, at least where there was no risk 
to jail security. Wax decided to sue the sheriff. I decided to call 
Dick Hongisto. We brought a civil rights action for KQED in 
federal court in San Francisco.

.   .   .

Hongisto promised to be an ideal expert witness: a seasoned 
law enforcement offi cer and an articulate and intelligent jailer 
who had a completely open door for the press. He could, and 
did, testify that allowing reporters to pursue stories in the 
jail caused no security problems and actually helped him as 
sheriff to garner public and taxpayer support for improving 
conditions. He testifi ed before Judge Oliver Carter about hav-
ing permitted the live KQED broadcast from the jail. Asked 
whether any security problems were caused, he said, “None 
whatsoever.” He volunteered, “I’ve routinely, many times, had 
reporters stay in our institution overnight.” On “many, many” 
occasions, he testifi ed, he had allowed television, radio, and 
newspaper reporters—and judges too—in the four jails that he 
was in charge of, without any disruption of jail routine or risk 
to security. He also testifi ed that closed institutions like jails 
and prisons “routinely end up being places that are extraordi-
narily abusive to people,” and exposing conditions, through the 
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press, motivated county supervisors to meet their responsibili-
ties to provide adequate funding.

Judge Carter heard testimony from Hongisto, Sheriff 
Houchins, and several other witnesses at a hearing on our 
motion for a preliminary injunction. We sought an order that 
would require Houchins to allow KQED and other press rep-
resentatives to enter the Santa Rita jail to cover the news. Con-
scious of Justice Stewart’s “no greater access” statement in Pell,
I made the fateful decision to join as plaintiffs in the case two 
local chapters of the NAACP. Their members were represen-
tative of the general public who were concerned about how 
their tax dollars were being spent and whether a new jail was 
needed; and they depended on the press to inform them about 
conditions there. The idea was that both press and public were 
seeking access to what was going on in the jail. My idea back-
fi red, but not until the case reached the U.S. Supreme Court.

Sheriff Houchins’s lawyer was career county counsel Kel-
vin Booty. He, too, had read Pell, and the defense was that 
the sheriff would provide the press with precisely the same 
access as the general public. Before we sued, that was no access. 
When we sued, the Sheriff initiated a series of six monthly 
guided tours of Santa Rita. The tours were open to both press 
and public, on an equal basis. The fi rst tour was conducted, 
inadvertently I am sure, on Bastille Day, July 14, 1975. It was 
oversubscribed, as was the entire series of tours that year, 
almost immediately. People on the tour were not allowed to 
bring cameras or recording equipment, or to talk to any pris-
oners. Indeed, the prisoners were hustled out of sight during 
the tours, so what the tourists saw was basically architecture. 
The antiseptic tours did not include the maximum-security 
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part of the jail where most of the problems had arisen. And, of 
course, having tours on a monthly, scheduled basis gave the 
press no chance to report on any breaking news event. Sheriff 
Houchins’s position was consistent to a fault: the press had no 
greater right of access to his jail than the general public.

Judge Carter, doubtless reassured by Dick Hongisto’s help-
ful testimony that press access presented no security problems, 
rejected Sheriff Houchins’s doctrinaire stance. He issued a pre-
liminary injunction requiring Houchins to allow press access 
“at reasonable times and on reasonable notice” except when a 
genuine security emergency might arise. Reporters could use 
cameras and recording equipment and could interview ran-
domly encountered prisoners. This arrangement seemed like a 
reasonable accommodation of the competing values: satisfying 
the interest of both the press and the public in jail conditions, 
and ensuring the Sheriff ’s need for jail security.

To my surprise, the Sheriff appealed. The Court of Appeals 
granted a stay of Judge Carter’s order. We asked that the appeal 
be expedited so that the case would not languish on the court’s 
docket for years. The court heard argument and unanimously 
ruled in KQED’s favor. Unfortunately, the three judges on the 
appellate panel could not agree on a single theory for why the 
First Amendment required access of the kind ordered by Judge 
Carter. They seemed to be baffl ed by the Pell ambiguities and 
unsure how far they could go in recognizing a brand new First 
Amendment right: a right of access to government facilities 
and information.

Again to my surprise, the Sheriff petitioned the Supreme 
Court for review. Justice William Rehnquist granted a stay of our 
injunction. The case was set for argument before a shorthanded 
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court. Justices Thurgood Marshall and Harry Blackmun did not 
sit on the case. Marshall recused himself because the NAACP 
parties were in the case. Having been general counsel for the 
national NAACP back in the 1930s and 1940s, Marshall routinely 
recused himself in cases in which NAACP parties appeared, how-
ever tangentially. My decision to include the NAACP chapters to 
demonstrate that both the public and the press supported access 
had lost us what was almost certainly a crucial vote. How Justice 
Blackmun would lean at this stage in his tenure on the Court 
could not be known. He did not participate because he had pros-
tate surgery shortly before the argument.

.   .   .

At stake in the argument of Houchins v. KQED was a quite fun-
damental First Amendment issue that the Court had never been 
asked to resolve: whether there was any such thing as a First 
Amendment right of access. Counting heads on the Court, I 
thought we would certainly get Justice William Brennan’s vote; 
he was always a First Amendment stalwart. I was hopeful, based 
on his dissent in Pell, that Justice Powell might go along. Justice 
John Paul Stevens, President Gerald Ford’s only appointee to 
the Court, was new and had no track record on First Amend-
ment issues. But as a court of appeals judge, he had seemed 
appropriately skeptical of prison offi cials’ excuses for denying 
prisoners’ rights, and he seemed persuadable. On the other 
hand, Chief Justice Warren Burger had never been friendly to 
press arguments, seemed mistrustful of the press, and virtually 
always gave the government the benefi t of the doubt. William 
Rehnquist was very conservative and had not yet given any 
hint of interest in First Amendment freedoms. Byron White 
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was nominally a Democrat and had been appointed by Presi-
dent John F. Kennedy but had always been suspicious of press 
claims, as exhibited by his Branzburg opinion. That left Potter 
Stewart as the man in the middle. He was the author of Pell and 
the “Or of the Press” speech, he was frequently a swing vote on 
the Court, and the case could not be won without him.

Kelvin Booty argued fi rst for the Sheriff. Early on, Justice 
Stevens asked Booty whether he contended that “the whole 
problem could be solved by having zero access to public and 
press both.” Booty answered that he did not. My heart sank 
when Stewart interjected, “Why don’t you? It’s a perfectly 
logical position to take.” Booty responded, “Yes, it is a logi-
cal position, Your Honors, but it isn’t our position. . . . I’m not 
convinced, and, considering the body that I’m speaking to, I’m 
not convinced that that’s what the Court held in Pell.” Stewart’s 
rejoinder seemed surreal: “What the Court held in Pell was, as 
I understood in writing it, that the press had no right of access 
superior to that of the general public.” This did not bode well 
for bringing Stewart into our camp.

In preparing my argument, I got help from New York Times
columnist Anthony Lewis, who had covered the Court for the 
Times and was teaching a First Amendment course at Harvard 
Law School, where I was a lecturer at the time. He strongly 
cautioned me against arguing that the press has rights that 
the public does not have, but I didn’t think I had any alterna-
tive. Plainly, the general public can’t investigate jails; allowing 
reporters in was the only way to keep the sheriff—and, more 
broadly, the government—from concealing conditions and 
information from the public. Lewis brought his class down to 
Washington for the argument, and we had a post-argument 
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seminar in one of the Court’s ornate conference rooms. Lewis’s 
column that week said: “Any editor or reporter who thinks the 
press is a beloved institution should have been in the Supreme 
Court chamber the other day. A press claim being argued under 
the First Amendment drew from the bench extraordinarily 
open expressions of scorn and hostility.” I told the class I felt as 
though I had been standing before the Court in my pajamas.

Chief Justice Burger interrupted the fi rst sentence out of my 
mouth. As Lewis reported, hostile questions were accompanied 
by critical observations: “Members of the Court were especially 
skeptical of the idea that the press should have greater rights 
of access . . . than the general public. Justice Byron R. White 
referred half a dozen times, in sarcastic tones, to ‘special privi-
leges’ for the press.” Justice Rehnquist raised the specter of open-
ing the fl oodgates to federal constitutional claims every time 
a government offi cial said no to the press. I tried to calm that 
concern by referring to Dick Hongisto’s testimony that other 
jails were completely open and that Sheriff Houchins’s no-press 
policy was not justifi ed. That contention provoked Chief Justice 
Burger to jump in: “Let’s say the president wants to have cabinet 
meetings open to the media, with television and so on. Does that 
mean that the courts have to open their conferences because 
someone else does it?” I said it did not, adding: “The only feasible 
way the public at large will know what’s going on in this jail is 
if reporters are allowed in. A handful of people can go on the 
tours. But reporters, acting as agents for the public at large—
the eyes and ears of the public at large—can go in and without 
any disruption to jail routine—because it’s done in all the other 
prisons and jails in the area—can meet this public need without 
interfering with any purpose, valid purpose, of the sheriff.”
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So far, I had not heard from Justice Stewart. Presently he 
ventured that perhaps “equal” access could be “provided in 
a different kind of way,” recognizing the special needs of the 
press. This sounded hopeful. But then he continued: “Well, how 
far does your argument go? There are many areas wouldn’t you 
agree to which the public does not, in fact, have access, let’s say 
to the Oval Offi ce in the White House . . . [and] to that extent, 
the public doesn’t know what goes on there. . . . We’re talking 
not about policy or prudential considerations or wisdom or 
lack of it. We’re talking about what is required by the First and 
Fourteenth Amendments.” When I reminded him that Sheriff 
Houchins completely excluded both press and public, Stewart’s 
tone turned sharp: “Why does the mere fact that the public does 
not have access thereby confer a right upon the press to access? 
That’s a brand new doctrine that I’ve never heard of. [Members 
of the press are excluded] from many areas of governmental 
life. They’re excluded from the war room over in the CIA” as 
well as from deliberations of both courts and commissions.

I tried to distinguish those situations by pointing out that 
the information discussed in the CIA and in judicial delibera-
tions could properly be considered confi dential, while “what’s 
going on in this jail is information that has no claim to confi -
dentiality.” I also noted that jails are different kinds of govern-
mental institutions, imprisoning citizens “with an opportunity 
for overreaching the liberties of the people confi ned and very 
little opportunity for that to come to public knowledge unless 
reporters are permitted in.”

Stewart was unconvinced: “There may be other reasons 
that the public is not given access aside from confi dentiality: 
reasons of security, of discipline, of the very fact that a jail is a 

Promotional  Copy  Only  12/18/14  Not  for  resale  or  redist9ibution



RICHARD HONGISTO  109

jail.” I said the Sheriff had not claimed any such interest, driv-
ing Stewart to dig in his heels: “He doesn’t have to. It’s you 
who are attacking what he has done. It’s you saying what he 
has done is unconstitutional, violative of the U.S. Constitution. 
He doesn’t have to justify it. You have to invalidate it.”

It wasn’t quite over. Justice Rehnquist asked me whether a 
reporter could get a jail story by visiting a prisoner during the 
Sunday visiting hour. I said, “Yes, but you could not see the 
scene. You have no idea what the conditions look like. Should 
the press take the prisoner’s word for what it looks like and 
what happened without checking it out? I think not. And cer-
tainly my client thinks not.”

REHNQUIST: Should the press take the president’s press sec-
retary’s word for what the president’s views are without 
going into the Oval Offi ce and checking him out?

TURNER: Well, that’s the way they do business over there.

This bad answer to a sarcastic question reanimated Stewart.

STEWART: You’re dealing here with a constitutional issue.

TURNER: The President of the United States cannot be 
required to meet the press by any constitutional . . . 

BURGER: What about a United States senator? There are 
normally a hundred of them.

TURNER: I don’t think any court could order a senator to sit 
down and meet with the press.

BURGER: Four hundred thirty-fi ve members of the House?

TURNER: We’re not saying that the sheriff has to come out 
and meet the press or open his fi les or tell us when 
anything happened. He just can’t shut the door to us on 
the ground that all that’s required is equality even if that 
equality is zero.
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.   .   .

On June 26, 1978, the Court handed down its decision. The 
Court split 3–3–1. Chief Justice Burger wrote an opinion for 
himself, Rehnquist, and White in which he resoundingly 
resolved both of the ambiguities left by Stewart’s Pell decision: 
“Neither the First Amendment nor the Fourteenth Amend-
ment mandates a right of access to government information 
or sources of information within the government’s control. . . . 
The media have no special right of access to the Alameda 
County Jail different from or greater than that accorded the 
public generally.” In other words, no one has a First Amendment 
right of access not only to a jail but to any “government infor-
mation,” and the press has no greater access than the public.

Justice Stevens dissented, in an opinion joined by Justices 
Brennan and Powell. He reasoned: “Without some protection 
for the acquisition of information about the operation of pub-
lic institutions such as prisons by the public at large, the pro-
cess of self-governance contemplated by the framers would be 
stripped of its substance. . . . Information gathering is entitled 
to some measure of constitutional protection.” He said that it 
was important to allow “a democratic community access to 
knowledge about how its servants were treating some of its 
members who have been committed to their custody,” and 
he concluded that “an offi cial prison policy of concealing such 
knowledge from the public by arbitrarily cutting off the fl ow 
of information at its source abridges the freedom of speech 
and of the press.”

Justice Stewart was stuck in the middle. He concurred in the 
judgment that the injunction against the sheriff was unwarranted 
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but thought KQED was entitled to some relief. Unfortunately, 
he agreed with the Chief Justice that the First Amendment does 
not guarantee either the public or the press access to government 
information, and does not give the press any superior right. “The 
Constitution does no more than assure the public and press equal 
access once government has opened its doors.” However, he said, 
“The concept of equal access must be accorded more fl exibility 
in order to accommodate the practical distinctions between the 
press and the general public.” He went on to refer to the special 
status of the press recognized in his “Or of the Press” speech, 
noted that to do its constitutionally recognized job the press had 
special needs, and concluded that “terms of access that are rea-
sonably imposed on individual members of the public may, if 
they impede effective reporting without suffi cient justifi cation, be 
unreasonable as applied to journalists.” In other words, reporters 
are entitled to greater rights than members of the public. Specifi -
cally, Stewart said, reporters should be allowed in the jail when 
newsworthy events occurred (not just on scheduled tours), and 
they should be able to use cameras and recording equipment. 
But since Stewart’s theory was that the press was not entitled 
to access to sources of information not available to the public, 
reporters could be excluded from the maximum-security part 
of the jail and could be prohibited from interviewing prisoners. 
Stewart said he would not preclude the possibility of some injunc-
tive relief for KQED along these lines, but it would “depend on 
the extent of access then permitted the public.”

.   .   .

The old chestnut about Supreme Court advocacy, attributed 
to former attorney general and Supreme Court Justice Robert 
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Jackson, is that every argument in the Court turns out to be 
three arguments: the one prepared weeks in advance that is 
carefully outlined, logical, coherent, and complete; the actual 
one before the Court, during which the advocate stumbles, 
is interrupted and incoherent, feels frustrated, and never gets 
to most of the points in the outline; and fi nally, the one that 
comes to the lawyer after going to bed that night, the one that 
takes a Justice’s question and brilliantly turns it into a triumph 
for the client’s cause. I must confess that I have never, in the 
decades since the KQED argument, fi gured out what that third, 
clinching argument would have been.

.   .   .

I did not realize until much later how close we came to estab-
lishing a First Amendment right of access to government facili-
ties and information. For his book Freedom of the Press, Professor 
Bernard Schwartz got access to the private papers of retired jus-
tices, including their notes of the conference when they voted 
on the KQED case. It turned out that the Court’s initial vote on 
the case was 4–3 in KQED’s favor. The writing of the majority 
opinion was assigned to Justice Stevens, and his draft was very 
close to the opinion he eventually fi led as a dissent. At some 
point Justice Stewart, who had voted with Stevens’s majority, 
got cold feet and wrote a note to Stevens taking the position 
expressed in his concurrence, and Stevens lost his majority. The 
opinion drafted as a dissent by the Chief Justice became the 
majority opinion. And an important constitutional principle 
was lost. .   .   .
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By the time the case was returned to the court in San Francisco, 
Sheriff Houchins had come to appreciate the value of the public 
tours. They were good public relations. He decided to keep 
them. This position allowed us, relying on Justice Stewart’s 
fence-straddling concurrence, to settle the case basically along 
the lines Stewart identifi ed. Because the public was allowed 
to enter the jail, so were reporters. And, to do the “effective” 
job referred to by Stewart, they could come whenever a news 
event occurred and bring the tools of their trade; however, 
access to the maximum-security part of the jail and interviews 
with prisoners would not be allowed. This relief, contained in a 
consent order, was better than nothing. But the loss of a great 
First Amendment principle still hurt.

Oddly, just two years after the KQED decision, the Court 
decided that there was a First Amendment right of access after 
all. In 1980, the Court decided the fi rst of four cases in which 
newspapers contended that they had a right of access to crimi-
nal trial proceedings. In an opinion by Chief Justice Burger that 
did not even mention the KQED precedent, the Court deter-
mined that in light of the long history of openness of criminal 
trials and the important practical values served by openness, 
both press and public had a constitutional right of access. The 
decision was greeted with a touch of irony in Justice Stevens’s 
concurring opinion:

This is a watershed case. . . . Never before has [the Court] 
squarely held that the acquisition of newsworthy matter is 
entitled to any constitutional protection whatsoever. . . . It is 
somewhat ironic that the Court should fi nd more reason to 
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recognize a right of access today than it did in Houchins. For 
Houchins involved the plight of a segment of society least able to 
protect itself, an attack on a longstanding policy of concealment, 
and an absence of any legitimate justifi cation for abridging pub-
lic access to information about how government operates.

The lack of a more general right of access to government 
facilities and information puts the United States behind many 
other democracies. Scandinavian countries in particular give 
prominent place in their constitutions to freedom of infor-
mation. Sweden’s constitution, for example, enshrines what 
is basically a freedom of information act as an article in its 
constitution. Under the Supreme Court’s interpretation of our
constitution, however, government transparency is merely a 
matter of grace. Offi cials need not answer questions from citi-
zens or reporters, or allow anyone in the door to look around. 
Even the right to see documents under the Freedom of Infor-
mation Act is riddled with exceptions. This situation allows 
for the kind of excessive secrecy that characterized the admin-
istration of George W. Bush and Dick Cheney. For example, 
shortly after 9/11 hundreds of immigrants, mostly Muslim, 
were rounded up and threatened with deportation. The admin-
istration closed deportation hearings to both press and public, 
and the immigration court dockets were sealed so that no one 
could even know if a hearing was scheduled. This regime of 
secrecy prompted a federal judge to remark: “Democracy dies 
behind closed doors.”

.   .   .

Dick Hongisto did not end his career as sheriff. He went on 
to become the chief of police in Cleveland, under progressive 
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mayor Dennis Kucinich. They did not get along, and Hongisto 
lasted only three months. He then was chosen by the governor 
of New York to run the state prisons, but the legislature refused 
to confi rm the appointment. Returning to San Francisco, Hon-
gisto was elected to the city’s board of supervisors. In 1992, 
Mayor Frank Jordan named him Chief of Police.

Hongisto could not have been thinking about lofty First 
Amendment principles when he picked up the telephone on 
May 7, 1992, and called Sgt. Gary Delagnes. The week before, 
after the Rodney King police brutality verdict in Los Angeles, 
widespread, noisy, and volatile demonstrations broke out in 
San Francisco. Somewhat uncharacteristically, Hongisto force-
fully acted to contain and suppress them. He had the police 
cordon off an entire neighborhood in the Mission district, 
and hundreds of people, demonstrators and bystanders, were 
caught in the net and arrested. Instead of merely citing and 
releasing those arrested, as would customarily be done, Hon-
gisto arranged for hundreds of them to be taken by bus not to a 
San Francisco jail but, ironically, to the Alameda County jail at 
Santa Rita (by then, a new jail, but still not a nice place). They 
were held in custody for up to 30 hours, preventing them from 
returning to San Francisco and rejoining the demonstrations.

Hongisto’s actions provided the cover story for the May 7, 
1992, issue of the San Francisco Bay Times, a gay and lesbian 
weekly newspaper. On the cover was a photograph of Hon-
gisto with a silly grin on his face pasted over the body of some-
one dressed as a police offi cer holding a giant baton emerging 
from his groin as though masturbating. The headline screamed 
“Dick’s Cool New Tool: Martial Law.” The article in the paper 
was highly critical of Hongisto’s aggressive police actions. It 
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said that “ex-liberal police chief Hongisto declared martial law,” 
and that his policies represented not only “wholesale suspension 
of the First Amendment, but also a total abrogation of much of 
the Constitution.” Hongisto had always been supportive of the 
gay community, and the Bay Times cover story must have hurt.

At a police commission meeting the night before, Sergeant 
Delagnes appeared and in Hongisto’s presence vigorously 
defended Hongisto’s actions. When Hongisto called Delagnes 
the next evening with a copy of the Bay Times in his hand, he 
knew that at the time Delagnes was assigned to the vice squad, 
worked in plainclothes, drove an unmarked police vehicle, and 
was on duty until 3:00 a.m. He knew that the Bay Times was a 
free newspaper, distributed in news racks in the Castro neigh-
borhood and elsewhere in the city. He asked Delagnes if he 
thought they could get “these things out of the racks” and 
said he would “like to see as many of these off the street as [he 
could].” Hongisto told Delagnes that he was “very offended” by 
the cover, that it “bordered on pornography,” and the depiction 
was “somehow beyond the First Amendment.”

Since Delagnes was not familiar with the Bay Times, Hon-
gisto told him he would leave a copy of the paper on the 
windshield of his offi cial car while he was attending a meet-
ing. Delagnes fetched the paper, and as he and a fellow offi -
cer drove around they read aloud from the critical Hongisto 
article. While still on duty, Delagnes went to a transvestite bar, 
asked the owner if he had any copies of the paper, and took the 
entire bundle from him. Then he drove through the Castro 
district and observed the location of Bay Times news racks.

Near the end of his shift that night and still on duty, 
Delagnes recruited two other offi cers and they went out in 
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the dead of night and emptied as many Bay Times news racks 
as they could fi nd, loading the newspapers into the trunk of 
the police car. One of them pretended to be fi lling the racks so 
as to avoid suspicion. Delagnes later testifi ed that he took the 
papers because he was “repulsed” by the cover: “I thought it 
was just vile.” He was especially concerned because the cover 
could be seen through the window in the news racks and one 
of them was “right around the corner from a Catholic church.” 
He added, “The First Amendment is fi ne and dandy but you 
know, you got all these kids walking by and they’re looking 
at this stuff and this stuff is really trash.” He wanted to get as 
many papers as he could so they would not be “exposed to the 
public.” The offi cers confi scated about 3,000 copies and took 
them to one offi cer’s garage, where they left them. Delagnes 
and another offi cer left for Lake Tahoe for the weekend.

The plot unraveled the next Monday when Delagnes 
told his supervisor what the offi cers had done. The supervi-
sor, Art Gerrans, called Delagnes back to get the details and 
secretly tape-recorded the conversation in which Delagnes 
richly incriminated himself. The matter quickly escalated to 
the mayor’s offi ce. A speedy police commission investigation 
resulted in Hongisto being fi red after only six weeks as chief.

.   .   .

When the newspapers disappeared from the racks, and before 
anyone knew who took them, Kim Corsaro, the editor and 
publisher of the Bay Times, was naturally upset. The newspa-
pers had been stolen from the heart of her distribution area. 
There was “no visible sign of the paper in the Castro.” She 
hired a private investigator to fi nd out who was stealing the 
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newspapers and a security service to protect company property 
and personnel, and she tried to refi ll the emptied racks. She was 
also distressed when she learned the next week that it was the 
police who, instead of protecting her business against thieves, 
were themselves the thieves. She determined to sue Hongisto, 
the offi cers, and the city for violating her constitutional rights. 
I agreed to represent her and the newspaper company. We sued 
in federal court.

Having fi red Hongisto, the City of San Francisco tried to 
disown him and refused to represent him, claiming that he 
had not been acting within the scope of his employment. City 
government offi cials also contended that the city was not liable 
to the Bay Times as Hongisto’s employer, because he was not 
a “policymaker” for the city. The city’s defense lawyers pro-
ceeded to subject Corsaro and the Bay Times to scorched earth 
litigation tactics: 115 written interrogatories, 131 document 
requests, several depositions, 2 separate motions to dismiss, 
4 separate motions for summary judgment, and a motion to 
compel Corsaro to testify about prepublication internal edito-
rial discussions about the cover of the seized newspaper.

When I took Hongisto’s deposition before trial, I encoun-
tered a different Richard Hongisto than the effusive, forthright 
witness I had questioned in the KQED case. He was tight-
lipped, defensive, and suffered convenient memory lapses on 
key points. He gave rote “I don’t recall” answers to the most 
basic questions. For example, he did not “recall” how he hap-
pened to get the copy of the newspaper with his picture on the 
cover, when he received it, what his fi rst reaction was, whom 
he talked with on the telephone immediately before and after 
his call to Delagnes, what he did that evening, what he talked 
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about with the mayor who called and told him the papers had 
been stolen, and whether he told the offi cers they should not 
admit their guilt after they were caught. These lapses would 
not seem credible to the jury.

The entire shenanigan was so outlandish that there were 
no First Amendment subtleties. Clearly, government offi cers 
were not allowed to confi scate newspapers because they disap-
proved of the content. Constitutionally, the Bay Times depiction 
of Hongisto was no different from political cartoons that are 
offensive to their targets but indisputably protected by the First 
Amendment. And seizing the newspaper was the crudest kind 
of “prior restraint,” a classic violation of the First Amendment. 
Despite the relative simplicity of the constitutional issues, the 
defendants conceded nothing.

When the case fi nally got to trial, even Hongisto’s lawyer 
admitted to the jury in his opening statement that Hongisto 
thought it was “unfair” for him to be targeted and that he was 
“hurt” and “embarrassed” by the newspaper’s “political lam-
poon.” Hongisto and the offi cers did contend that because the 
papers were free, taking them did not violate anyone’s rights. 
But the Supreme Court had made it clear ever since the Lovell
case in 1938 (establishing the right of a Jehovah’s Witness to 
distribute literature) that First Amendment protection does not 
depend on whether a publication is sold rather than given away. 
If it were otherwise, police could confi scate a pamphleteer’s 
political or religious handouts because they are given away on 
a street corner; or if the government disapproved of a radio or 
television broadcast, it could jam the frequency because the 
programming is provided free to listeners and viewers.

Hongisto and the offi cers tried to convince the jury with a 
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new defense: that Hongisto wanted the papers collected and 
then “distributed” to the police rank and fi le so they could 
see what he was up against in those trying times. This was of 
course a pretext. Copies of the paper could legitimately have 
been brought to the attention of police offi cers in many obvious 
ways, and no one suggested any intent to distribute them to the 
force until after the thieves were caught. When Delagnes told 
his supervisor what the offi cers had done, he was caught on 
tape crowing that he was ready to call Hongisto and announce 
“Mission accomplished!” even though not a single newspa-
per had been “distributed” to any police offi cer. He reported 
that Hongisto had asked him to “get these things out of the 
racks,” and Delagnes proudly said they “cleaned them out,” 
then laughed heartily.

The jury rejected the police story, returned a verdict in favor 
of Corsaro and the Bay Times, and awarded $35,600 in damages. 
The city had to indemnify the offi cers and Hongisto because 
they were acting within the scope of their employment. No one 
got rich. But important First Amendment principles were vin-
dicated. It was not Dick Hongisto’s fi nest hour. He fell victim to 
the not uncommon phenomenon of losing your commitment 
to the freedoms of speech and press when you are the target.
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“Personally, I believe the nigger should be returned to Africa, 
the Jew returned to Israel,” Clarence Brandenburg said. The 
fi lm showed twelve hooded fi gures, some of whom carried 
fi rearms. They gathered around a large wooden cross, which 
they burned. The members of the group could be heard say-
ing, “This is what we are going to do to the niggers,” “Save 
America,” “Bury the niggers,” “Freedom for the whites.”

In the late 1960s, Brandenburg was a Ku Klux Klan leader 
in Cincinnati. He had telephoned a local television station and 
invited a reporter to come to a Klan rally at a farm in Hamil-
ton County. The reporter, accompanied by a cameraperson, 
attended the rally and fi lmed it. During the rally Brandenburg 
made a speech, in which he said, “We’re not a revengent [sic] 
organization, but if our president, our congress, our Supreme 
Court continues to suppress the white, Caucasian race, it’s pos-
sible that there might have to be some revengeance [sic] taken.”

Brandenburg was prosecuted under an Ohio criminal syn-
dicalism law of the same vintage as the “red fl ag” law used to 
prosecute Yetta Stromberg in California, one of the batch of 
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similar World War I–era laws passed by states out of fear of 
Bolshevism. The Ohio law made it a felony to “advocate . . . 
the duty, necessity, or propriety of crime, sabotage, violence, 
or unlawful methods of terrorism as a means of accomplishing 
industrial or political reform.” Brandenburg was convicted, 
fi ned, and sentenced to one to ten years in prison.

.   .   .

The clear-and-present-danger test invented by Justice Oliver 
Wendell Holmes in the Schenck case sounded as though it 
would substantially protect subversive or unpopular speech. 
It seemed like a real limitation on the power of government 
to restrict speech and punish dissidents and eccentrics. Unfor-
tunately, as the Court applied the test, giving the government 
the benefi t of the doubt in virtually every case, the protection 
was illusory. As noted in Chapter 2, the Court affi rmed the 
convictions of all the dissidents, anti-war protesters (with the 
exception of the Jehovah’s Witnesses), and Communists from 
World War I into the Cold War era, fi nding that their subver-
sive advocacy did indeed create a clear and present danger that 
the system might be overthrown. The test was toothless.

Clarence Brandenburg’s case arrived in the Supreme Court 
in 1969, in the waning years of the Warren Court. Having 
decided many cases vindicating the right of civil rights dem-
onstrators to protest racial injustice, would the justices adhere 
to the clear-and-present-danger test and breathe life into it, or 
would they abandon it? That the Court came up with a new 
formulation for dealing with subversive speech at the behest 
of a Ku Klux Klansman is perhaps odd.

Ironically, Brandenburg’s case was argued by a Jew, Allen 
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Brown, who was counsel for the ACLU in Cincinnati. Help-
ing Brown on the case from the national ACLU was Eleanor 
Holmes Norton, an African American. (Norton has been the 
congressperson from the District of Columbia for many years.) 
At about the same time, Brown was representing a Black Pan-
ther as well as the Klansman. Brandenburg, the racist and 
anti-Semite, did not want a Jew as his lawyer; but he was well 
represented.

The Court struck down the Ohio law. It acknowledged that 
it had upheld the very similar California Criminal Syndicalism 
Act in Whitney v. California in 1927, despite the famous and 
eloquent opinion of Justice Louis Brandeis. But in Brandenburg
the Court said Whitney had been “thoroughly discredited” by 
later decisions citing, oddly, Dennis, the Communist case from 
the McCarthy era. Dennis, of course, had affi rmed the convic-
tions of Communist party leaders on the theory that they had 
conspired to “advocate” overthrow of the government. In the 
Dennis decision, the Court acknowledged the persuasive effect 
of Holmes’s and Brandeis’s dissents in the World War I–era 
cases but did not say that it considered Whitney no longer good 
law. In Brandenburg, without mentioning the clear-and-present-
danger test, which had been applied in the Communist case, 
the Court announced a new operative principle: “The consti-
tutional guarantees of free speech and free press do not permit 
a State to forbid or proscribe advocacy of the use of force or of 
law violation except where such advocacy is directed to inciting 
or producing imminent lawless action and is likely to incite or 
produce such action.” It added that “mere abstract teaching . . . 
of the moral propriety or even moral necessity for a resort to 
force and violence is not the same as preparing a group for 
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violent action and steeling it to such action.” Because the Ohio 
law purported to punish “mere advocacy,” it violated the First 
Amendment. The key distinction is between protected “advo-
cacy” and unprotected “incitement.”

.   .   .

“Advocacy” of hateful ideas is unlawful in other countries. 
Speakers are not free to advocate—even in noninfl ammatory 
media like books—racial or religious hatred or discrimination, 
genocide, violence, or violation of law. This restriction is not 
surprising in countries with painful histories of ethnic and reli-
gious cruelty. In several European countries, Holocaust denial 
is a crime. Even in Scandinavian countries that consistently 
rank as the freest in the world in speech and press, advocat-
ing racial or religious hate is illegal. In Sweden, for example, 
the Freedom of the Press Act makes it an offense to express 
“contempt for a population group with allusion to its race, skin 
colour, national or ethnic origin, or religious faith.”

The American constitutional tolerance for advocacy of 
extremely bad ideas may be unique in the world. The protection 
for such advocacy, established by Clarence Brandenburg’s case, 
is one of three free-speech features that distinguish the United 
States from other countries. The others are near- complete free-
doms from “prior restraints” and from punishment for defam-
ing public offi cials. Under the Pentagon Papers case, government 
is not allowed to impose prior restraints—advance censor-
ship—on speech unless it can prove that the speech will in fact 
cause direct, immediate, and irreparable harm to the national 
security or some other vital national interest. Under New York 
Times v. Sullivan, we all have a right to criticize government, 
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and public offi cials and public fi gures can’t sue for libel without 
proving basically that a defamatory statement is a deliberate lie. 
These three pillars of free speech—Pentagon Papers, Sullivan, and 
Brandenburg—set us apart from the speech protections of other 
countries. Brandenburg is the weakest pillar.

.   .   .

The Brandenburg rule’s shakiness is due both to its origin and 
to fears generated by international terrorism and extremism at 
home. The decision itself was a brief unsigned per curiam (by 
the Court) opinion, not usually a sign of a major landmark. 
The opinion was disingenuous in saying that Whitney had been 
discredited by Dennis. The Court also engaged in historical 
revisionism when it asserted that the convictions in Dennis had 
been upheld only because the repressive Smith Act used to 
prosecute the Communists “embodied” the very advocacy-
incitement principle announced in Brandenburg; that was not a 
fair reading of Dennis. Finally, the opinion did not actually say 
that the Court was abandoning the clear-and-present-danger 
test and replacing it with the new formulation. This can only 
be deduced from the concurring opinions of Justices Hugo 
Black and William Douglas, both First Amendment absolutists. 
Black fl atly said that the clear-and-present-danger test “should 
have no place in the interpretation of the First Amendment.” 
Douglas elaborated on the history of the test, pointing out 
how easily it had been “manipulated” to suppress anti-war 
speech and how in Dennis the Court had “distort[ed] the . . . 
test beyond recognition.” Douglas also stated: “The test was 
so twisted and perverted in Dennis as to make the trial of those 
teachers of Marxism an all-out political trial which was part 
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and parcel of the cold war that has eroded substantial parts of 
the First Amendment.” Plainly, Black and Douglas thought the 
Court had fi nally interred the clear-and-present-danger test, 
but the Court never squarely said so.

The Court has not retreated from Brandenburg. It continues 
to rely on it as binding precedent (as Justice Kennedy did in the 
child pornography case discussed in Chapter 8) for the point 
that government can’t outlaw planting bad ideas (like having 
sex with children). But some fear that in the perilous atmo-
sphere of the 21st century, infested with both fi ery rhetoric 
and deadly violence, our security is not adequately safeguarded 
under the Brandenburg rule. For example, in his book Freedom 
for the Thought That We Hate, Anthony Lewis expresses par-
ticular concern about jihadist terrorist acts that have followed 
exhortations in some mosques to attack Western soldiers, 
police, and government offi cials. He points to the 2005 Lon-
don subway killings of 52 people by suicide bombers and to a 
militant’s statement that the bombings were “praiseworthy.” 
He also notes that radio broadcasts in Rwanda urged Hutus to 
kill Tutsis, and massacres followed. Lewis would not protect 
speech that calls for the murder of police and others.

Lewis acknowledges Justice Brandeis’s classic statement of 
the reasons why we should allow expression of even the most 
dangerous ideas. In Whitney v. California, Brandeis said:

[The framers who] won our independence [valued] . . . liberty 
both as an end and as a means. They believed . . . courage to be 
the secret of liberty. They believed that freedom to think as you 
will and to speak as you think are means indispensable to the 
discovery and spread of political truth . . . [and that with free 
speech and assembly] discussion affords ordinarily adequate 
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protection against the dissemination of noxious doctrine. . . . 
[They knew] that it is hazardous to discourage thought, hope, 
and imagination; that fear breeds repression; that repression 
breeds hate; that hate menaces stable government; that the path 
of safety lies in the opportunity to discuss freely supposed griev-
ances and proposed remedies; and that the fi tting remedy for 
evil counsels is good ones.

If there is time to expose through discussion the falsity or 
dangers of noxious speech and avert the evil by educating the 
people, Brandeis stated: “The remedy to be applied is more 
speech, not enforced silence.”

Lewis seems pessimistic about the prospects of developing 
good counsels to combat evil ones. He particularly objects to 
the “imminence” requirement of the Brandenburg rule. He says, 
“I think we should be able to punish speech that urges terrorist 
violence to an audience some of whose members are ready to 
act on the urging. That is imminence enough.”

I suspect that his concern is not so much about a single 
incendiary speech as about years of continuous harangues 
and indoctrination into a culture in which terrorism seems 
necessary, even religiously required. It may include madras-
sas and weapons training in Afghanistan or Pakistan, not just 
attendance at a mosque with a militant cleric. It includes the 
unshakeable conviction that America has declared war on 
Islam and conspires with Israel to repress Muslims. The audi-
ence is “ready to act” because its members have been primed 
over months, years, or a lifetime of similar teachings.

I share Lewis’s anxiety about terrorism and the suscepti-
bility of some to be galvanized to violence, even suicidal vio-
lence, by infl ammatory rhetoric. But I am not convinced that 
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Brandenburg is too lenient a standard. Nor do I think a law can 
be drafted to silence truly dangerous extremist speech with-
out suppressing a wide range of dissident speech. Brandeis 
himself, in Whitney, said that to justify suppression of speech, 
“There must be reasonable ground to believe that the dan-
ger apprehended is imminent” (my italics). He repeated that 
the evil must be “so imminent that it may befall before there 
is opportunity for full discussion. . . . Fear of serious injury 
alone cannot justify suppression of free speech and assembly.” 
In other words, the gravity of the feared harm alone cannot 
justify suppressing speech; the harm must be imminent. That 
means no time remains to avert the harm either by prepar-
ing to defend against it, by foiling the plot, or by countering 
the “evil counsels” with “good ones.” Rather than attack any 
particular sermon, we ought to deal with the reasons these 
impressionable (or hopeless) young people are in a position 
where they are “ready to act.”

This issue is not easy. Consider some hypothetical examples:

. If an anti-abortion preacher calls abortion doctors “baby 
killers” and urges his congregation in a sermon to “treat 
them like the murderers they are,” and a parishioner two 
weeks later ambushes and kills a doctor, should the preacher 
be criminally prosecuted?

. If a conservative radio talk show host calls the president a 
“socialist” who is “destroying America” and urges listen-
ers to take their guns to the arena where the president is 
speaking the next day, and a listener gets into the venue 
and shoots the president, should the host be criminally 
prosecuted?
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. If a Web site posts information on how to make a car bomb, 
and a site visitor follows the instructions and blows up the 
police chief ’s car, should the Web site operator be punished? 
(Can posting information on a Web site be considered 
“incitement”?)

I think the answer to each of these questions, under Bran-
denburg, must be no. Either no one advocated law violation, or 
harm is not imminent, or the kind of harm is not reasonably 
foreseeable, or the speech is not likely to cause a member of 
the audience to act on the urgings. If you are dissatisfi ed with 
that answer, and think that Brandenburg puts us at unacceptable 
risk, I invite you to try your hand at drafting a law that is spe-
cifi c enough to give fair notice to would-be speakers that they 
risk prosecution and that does not criminalize constitution-
ally protected speech. What, exactly, would it say? How would 
it avoid outlawing intemperate religious or political speech? 
How would it deal with uncertainty whether a deranged lis-
tener will be inspired to action? Must the speaker intend that 
violence result? If the harm could have been avoided by alert 
law enforcement, does that get the speaker off the hook? Is 
there any reason to believe that the threat of legal punishment 
would actually deter extremist speech, especially speech by 
those willing to become martyrs? News broadcasts showing 
graphic pictures of the Abu Ghraib torture or of women and 
children killed in their village by a drone bombing seem at 
least as incendiary as a jihadist speech in a mosque. Should 
they be outlawed?

I don’t think the rule in Clarence Brandenburg’s case can be 
improved on in a way that both makes us safer and still allows 
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militant, disturbing, but protected dissident speech. Aiding 
and abetting a crime is already illegal, as are attempting to com-
mit a crime and initiating or participating in a conspiracy to 
commit a crime. We are dealing here with speech that is still 
another step removed from a crime—advocacy of committing 
a crime. If advocacy is itself punishable, whether the criminal 
behavior urged by the speaker actually occurs does not matter. 
The speaker can be arrested and charged at once. That is, if 
the speaker tells his audience members to go out and murder 
the fi rst police offi cer they see, the speaker’s crime is complete, 
and he goes to prison even though no one has acted on his urg-
ings. Perhaps the infl ammatory rhetoric would not have been 
persuasive; perhaps no one would have been incited to action; 
perhaps law enforcement was prepared to intervene and thwart 
the crime. We would never know.

Exactly 50 years separated Schenck from Brandenburg. Clar-
ence Brandenburg’s case effectively overruled Schenck, Debs, 
Whitney, and the other World War I–era cases, as well as Dennis
in the Cold War. The case was an unqualifi ed triumph for free 
speech. The speech found criminal in all those earlier cases was 
innocuous and posed no real danger either to the Republic or 
to individual lives. It was seen as unpatriotic, but it is unthink-
able today that advocacy of socialism, pacifi sm, or Commu-
nism should have resulted in prison sentences. The rule in 
Clarence Brandenburg’s case—that subversive “incitement” 
can be punished only if it expressly advocates law violation, 
calls for imminent law violation, and the violation is likely to 
occur—is worth keeping. It took us from very little meaning-
ful protection for dissident speech to a level of freedom that is 
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unusual if not unique in the world. That freedom is of course 
risky, but I think suppression is riskier.

.   .   .

In 1955, in the midst of the Cold War, Professor Alexander 
Meikle john, a First Amendment scholar, testifi ed before the 
Senate Judiciary Subcommittee on the Constitution. He ex -
plained that under our Constitution, the people of the United 
States govern themselves:

It is they—and no one else—who must pass judgment on public 
policies. And that means that in our popular discussions, unwise 
ideas must have a hearing as well as wise ones, dangerous ideas 
as well as safe, un-American as well as American. . . . The dan-
gers to our safety arising from political suppression are always 
greater than the dangers to that safety arising from political 
freedom. Suppression is always foolish. Freedom is always wise. 
That is the faith, the experimental faith, by which we Americans 
have undertaken to live.

Meiklejohn was specifi cally critical of the clear-and- 
present-danger test, which he said, “has failed to work,” “has 
no dependable meaning,” and does not “protect our political 
freedom.” Foreshadowing the Court’s decision in Brandenburg,
Meiklejohn focused on the distinction between advocacy and 
incitement: “To advocacy, the [First] amendment guarantees 
freedom, no matter what may be advocated. To incitement, on 
the other hand, the amendment guarantees nothing whatever.” 
Meiklejohn quoted Brandeis in Whitney, whose analysis is the 
basis of Brandenburg: “Advocacy of law-breaking . . . however 
reprehensible morally, is not a justifi cation for denying free 
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speech where the advocacy falls short of incitement and there 
is nothing to indicate that the advocacy would be immediately 
acted on.” Meiklejohn concluded by saying, “No belief or advo-
cacy may be denied freedom if, in the same situation, opposing 
beliefs or advocacies are granted that freedom. If then, on any 
occasion in the United States, it is allowable to say that the 
Constitution is a good document, it is equally allowable, in that 
situation, to say that the Constitution is a bad document. . . . 
To be afraid of any idea is to be unfi t for self-government.”

Meiklejohn was courageous to speak up in the mid-50s in 
defense of the right of Communists to advocate forcible over-
throw of the government; doctrinaire Communists would 
never grant the same freedom to dissenters in Communist 
countries. That kind of courage is what makes for a First 
Amendment hero. Clarence Brandenburg probably would not 
have agreed with Meiklejohn, but his case established a vital 
First Amendment principle. The principle is fragile, and needs 
our defending whether we are worried about Communism, 
racial desegregation, or terrorism.
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Larry Flynt is no James Madison.

A typical issue of Hustler magazine contains well over 100 
of what Flynt calls “pink shots,” close-up pictures of models’ 
vaginas, sometimes pried open with fi ngers. That does not 
make Flynt a First Amendment hero.

Flynt has been prosecuted in various states for publishing 
“obscene” material. But he has avoided being sent to prison, 
as the convictions have been overturned on appeal. That does 
not make him a First Amendment hero.

Every month, Hustler publishes an “Asshole of the Month” 
column, crudely excoriating a politician or other public fi gure. 
Several of Flynt’s targets have sued him for libel and other 
wrongs. He has won every suit. That does not make him a 
First Amendment hero.

On one of his trips to the Supreme Court, when he thought 
the argument his lawyer made had gone badly, he shouted at 
the justices: “You’re nothing but eight assholes and a token 
cunt!” Chief Justice Burger ordered him arrested. He has been 
held in contempt of court on several other occasions, once for 
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wearing an American fl ag diaper to court. None of this makes 
him a First Amendment hero.

During the 2008 presidential campaign, Flynt produced a 
pornographic video called “Who’s Nailin’ Paylin,” featuring 
an “actress” resembling Republican vice presidential candi-
date Sarah Palin. The minimal dialogue, interspersed with sex 
acts, might generously be considered political satire. (Most of 
the dialogue is “Oh, yes!” and moans.) The “candidate” does 
say it’s “time to drill, baby, drill,” and asks, “What are you 
waiting for, congressional approval?” The “plot” includes a 
Bill O’Reilly look-alike presiding over “The Orally Factor” as 
well as a mènage-a-trois with “Hillary” and “Condi” actresses. 
The video ends with the candidate’s announcement: “I’m Serra 
Paylin, and I approved this message.”

Several Web sites put the fi rst minute of the “Paylin” video 
online for free. When the Huffi ngton Post tried to post more, 
it was prevented from doing so by Flynt’s copyright claim. 
That defi nitely does not make Flynt a First Amendment hero. If 
you’re making a political statement, you want as many people 
as possible to see it; you do not hide behind intellectual prop-
erty claims. Flynt made half a million dollars on this oppor-
tunistic quickie.

In a way, Flynt’s life has been defi ned by the First Amend-
ment. He has been prosecuted and sued for the speech he has 
published, has exposed politicians’ hypocrisy in the best First 
Amendment tradition, has criticized courts and mainstream 
media for not doing their job, and may be the only person who 
has literally “taken a bullet” for the First Amendment: He was 
shot in an assassination attempt during an obscenity trial, and 
his legs remain paralyzed. But much of his speech has been 
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self-promoting, and virtually all of it has been profi t-driven. 
He has amassed a fortune and lives the Beverly Hills life of the 
corporate CEO he is. Few would claim that the world’s leading 
pornographer should be considered an unalloyed real world 
hero. He remains a subject worth considering.

.   .   .

Understanding how Flynt has mostly avoided jail and ruin-
ous civil liability requires some background on sexual speech 
and the First Amendment. “Pornography” is not a legal term. 
Except for child pornography, discussed below, labeling mate-
rial “pornographic” has no legal consequences. The major legal 
restriction on sexual speech traditionally has been “obscenity.”

The Supreme Court fi nally settled on a defi nition of obscen-
ity about the time Flynt began publishing Hustler. That seems 
to be coincidental. The Court had long struggled with iden-
tifying precisely what kind of sexual speech, both words and 
images, could be banned. The assumption had always been 
that obscenity could be prohibited. It was viewed as a cate-
gory of speech that is outside First Amendment protection, 
not because it in fact causes harm but because it is deemed 
offensive to a civilized society. But the Court, in case after case 
in the 1950s and 1960s, found grave diffi culty in separating in 
a principled way sexual content that might have some value to 
society from hard-core sleaze. The Court found it necessary to 
rescue literature like Fanny Hill and the movie of Lady Chatter-
ley’s Lover from prosecution as obscene. The Court tentatively 
tried various formulations of the standards for deciding what 
was or was not obscene but had not come up with a standard 
that drew the elusive principled line. Justice Potter Stewart 
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famously lamented that arriving at a meaningful defi nition 
of hard-core obscenity may not be possible, but he asserted, “I 
know it when I see it.”

In 1973, the Court decided Miller v. California. The Court laid 
down a three-part test for judging whether material is obscene. 
First, the material, “taken as a whole,” must appeal to the “pru-
rient” interest. Second, its depictions of sexual acts must be 
“patently offensive” as judged by contemporary community 
standards. Third, the material must lack “serious literary, artis-
tic, political, or scientifi c value.” The Miller test was meant to 
apply to material of all kinds: books, magazines, live perfor-
mances, movies, and now videos and online communications. 
The Court has not altered the test in the intervening decades.

The test is not very satisfactory. It cannot be consistently 
applied. It contains so many subjective elements that it allows 
juries to punish speech and speakers that they dislike. Professor 
Kathleen Sullivan has paraphrased the fi rst two parts of the test 
as material that “turns you on” and material that “grosses you 
out.” She calls these parts “incoherent,” requiring the audience 
to be turned on and grossed out at the same time. Even Justice 
Antonin Scalia has called for “reexamination” of the test, since 
whether material has literary or artistic value is a matter of 
taste, and “de gustibus non est disputandum.” The test’s reliance 
on “community standards” for judging offensiveness makes no 
sense as applied to Internet communication, which is available 
everywhere. Using local standards could subject online mate-
rial to the standards of the most conservative, least tolerant 
community. The test is insuffi ciently protective of speech that 
may well have some societal value. Fortunately, there are not 
huge numbers of either federal or state prosecutions. Most of 
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them involve the producers and sellers of raunchy, sometimes 
violent DVDs.

Instead of emphasizing the pursuit of obscenity prosecu-
tions, in recent years the government has concentrated more 
on attempts to protect children from exposure to sexual speech 
and from abuse in the production of sexual material. The Fed-
eral Communications Commission (FCC) attempts to police 
“indecency” on the airwaves, and the Justice Department pros-
ecutes anyone it can catch who possesses or distributes “child 
pornography.”

The FCC has long been empowered by Congress to regu-
late “indecent” material on radio and television. But it didn’t 
really try to enforce the law until the “family values” forces 
became a political factor and demanded that the commission 
prevent broadcasters from airing vulgar language or programs 
with sexual content at times when children might be in the 
audience. The commission’s constitutional authority to regu-
late dirty words or pictures was not tested until 1978, when 
the Supreme Court decided FCC v. Pacifi ca Foundation. One 
afternoon a Pacifi ca radio station aired comedian and satirist 
George Carlin’s famous monologue, “Seven Words You Can 
Never Say on Television.” In the recorded live performance 
Carlin, with wit and erudition, recited and repeated in various 
contexts the words that he said cannot be uttered on the air-
waves: fuck, shit, cocksucker, motherfucker, piss, cunt, and tits. He 
analyzed their derivation and modern colloquial usage. While 
driving his boy home from school, a man heard the monologue 
and complained to the FCC. The Commission decided to rep-
rimand the station for broadcasting “indecent” speech during 
hours when children might be in the audience.

Promotional  Copy  Only  12/18/14  Not  for  resale  or  redist9ibution



138  FIGURES OF SPEECH

Pacifi ca challenged the FCC action, contending that the 
Carlin monologue was not obscene and that the Commission 
was barred by the First Amendment from punishing mere 
“indecency” as opposed to “obscenity.” Alas, in a dark day for 
the First Amendment, the Supreme Court upheld the Commis-
sion’s position. The opinion was written by Justice John Paul 
Stevens when he was relatively new to the Court. Judging by 
his subsequently expressed First Amendment views, Stevens 
seems to have distanced himself from Pacifi ca. (For example, he 
wrote the decision invalidating the Communications Decency 
Act and opined in a later case that criminal prosecutions are 
an “inappropriate means” to regulate even obscenity.) But in 
1978, Stevens’s opinion unleashed FCC enforcement against 
indecency. The opinion said that indecent speech “lies at the 
periphery of First Amendment concerns.” It also emphasized 
that, as established by earlier Court decisions, the broadcast-
ing medium enjoys the least First Amendment protection (as 
compared, for example, to newspapers). Broadcasting, Stevens 
said, was “uniquely pervasive” and “uniquely accessible to chil-
dren.” An administrative sanction, as contrasted with a crimi-
nal prosecution, was an appropriate way of protecting children 
from unwanted exposure to indecent material. Justice Stevens 
concluded: “We simply hold that, when the commission fi nds 
that a pig has entered the parlor, the exercise of its regulatory 
power does not depend on proof that the pig is obscene.”

During the administration of President George W. Bush, 
his FCC commissioners, encouraged and abetted by Congress, 
picked up Pacifi ca and ran with it. The commission used a regu-
lation that outlawed airing “language or material that depicts 
or describes, in terms patently offensive as measured by con-
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temporary community standards for the broadcast medium, 
sexual or excretory activities or organs.”

Notice that this defi nition of indecency borrows one-third 
of the Miller defi nition of obscenity: the “patently offensive” 
(or “grosses you out”) part. It ignores the other two parts. 
Therefore, material can be found “indecent” even though it 
does not appeal to the prurient interest at all (saying “Shit!” 
for example), and even though the material may well have sig-
nifi cant “literary, artistic, political or scientifi c value.” The fact 
that material deemed indecent by the commission may, like 
Carlin’s satirical monologue, have political, artistic, or other 
societal value makes the prohibition extremely problematical 
for First Amendment purposes.

The commission began to impose substantial fi nes on 
broadcasters who aired any of Carlin’s dirty words. In 2006, 
Congress increased tenfold the maximum fi nes that the com-
mission could impose, to $325,000 per violation. The energized 
commission also abandoned its previous policy under which 
sanctions could be imposed only for “repetitive, deliberate” use 
of indecent words, and began imposing fi nes for the airing of 
a single “fl eeting expletive.” Notoriously, the FCC fi ned CBS 
$550,000 for the split-second “wardrobe malfunction” reveal-
ing Janet Jackson’s breast during the 2004 Super Bowl half-
time show. It announced the new “fl eeting expletive” policy 
when Bono said, upon receiving a Golden Globe award, “This 
is really, really, fucking brilliant.” And it called Fox Television 
on the carpet when it aired Cher’s defi ant statement at the 
Billboard Music Awards, confronting those who said she was 
washed up: “I’ve also had critics for the last 40 years saying that 
I was on my way out every year. Right. So fuck ’em.” It again 
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issued an order against Fox when Nicole Richie said at the next 
year’s Awards: “Have you ever tried to get cow shit out of a 
Prada purse? It’s not so fucking simple.”

On April 28, 2009, the Supreme Court upheld the FCC’s 
“fl eeting expletives” policy shift without reaching the ques-
tion whether it violates the First Amendment. Justice Scalia’s 
opinion squeamishly referred to Cher’s “F-word” and Richie’s 
“S-word,” and reported that Bono had exclaimed “f***ing bril-
liant.” The Court decided only that the FCC had not acted 
arbitrarily in suddenly adopting the fl eeting expletives policy, 
postponing the First Amendment issue for another day. Justice 
Stevens dissented.

One hopes this ridiculous indecency enforcement will fi zzle 
out, or the Court will revisit Pacifi ca and overrule it. The com-
mission does not regulate indecency on cable (because cable 
is a subscription service that people pay for and does not use 
the limited broadcast frequencies available on the electromag-
netic spectrum, and because the FCC thinks the Court would 
therefore not allow regulation of indecency on cable). Given 
the many opportunities for minors to be exposed to sexual 
material on the Internet, at school, and in life, there is no good 
reason for the government to be policing dirty words on radio 
and over-the-air television. We should cleanse the airwaves not 
of expletives but of censorship.

The government is actively prosecuting child pornography 
cases. The laws prohibit pictures of minors performing sex 
acts and the “lewd” exhibition of their genitals. Like the FCC 
indecency regulation, the laws do not require appeal to the 
prurient interest, and it doesn’t matter if the pictures arguably 
have artistic or scientifi c value. The Supreme Court has decided 
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that sexually explicit pictures of real children do not need to 
be obscene to be illegal. The reason for this strict prohibition 
is that the production of the pornography is essentially child 
abuse—children are abused in the process of fi lming the pic-
tures. Consequently, child pornography is legally toxic, even 
more than obscenity. While both obscenity and child pornog-
raphy lack any First Amendment protection, a consumer can-
not be prosecuted for having obscene material in the privacy of 
his home, but mere possession of child pornography is a crime.

Some editorial material and ads in Hustler magazine use 
young-looking models with captions saying they are, for exam-
ple, “barely legal,” playing to readers’ interest in teenage tempt-
resses. Flynt also publishes, among 25 other adult magazines, 
one entitled “Barely Legal.” But Hustler says it keeps records 
of its models’ ages as required by federal law, and it dutifully 
publishes the required statement that “all nude models are 18 
years of age or older.” Child pornography seems to be a busi-
ness for amateurs, not sophisticated publishers. Flynt himself 
believes child pornography should be banned as violating the 
rights of people not old enough to consent. But he says that 
among consenting adults, material involving sexuality should 
be their own business.

.   .   .

Alongside the dozens of pink shots in an issue of Hustler is some 
serious political writing. For example, a typical 2009 issue had 
full-page columns by Robert Scheer, Nat Hentoff, and Alex 
Bennett. It also had a vicious cartoon lampooning Rush Lim-
baugh, another cartoon in which God “tortures” George W. 
Bush to get the “truth” by urinating on him, and a tame but 
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serious anti-war cartoon. (Flynt says war is what is obscene.) 
The Asshole-of-the-Month target was Congresswoman Jane 
Harmon, taken to task in vulgar terms over her attempt to 
get appointed chair of the House Intelligence Committee. 
The issue’s Publisher’s Statement by Flynt was “Is It Social-
ism?” a simplistic defense of President Obama’s health care 
and other programs. (The Flynt column was on a page facing a 
very graphic pink shot advertising phone sex.) All the political 
material was in the fi rst 21 pages of the magazine.

The balance of the magazine consisted overwhelmingly 
of sexually explicit pictures and pornographic articles, inter-
spersed with extremely blunt advertisements for sex toys and 
phone sex. Indeed, by far the biggest section of the issue was 
28 straight full pages of phone sex ads, all luridly illustrated.

Flynt’s autobiography provides clues to his business strat-
egy. According to Flynt, the “text” of adult magazines doesn’t 
“make a damn bit of difference,” as lonely men “read them with 
one hand.” Flynt’s magazines are more sexually explicit than 
men’s magazines like Playboy and Penthouse, and he doesn’t 
care if he frightens away advertisers because he charges $11.99 
for the magazine. “The vulgar nature of our cartoons and fea-
tures [is] a matter of editorial policy. We . . . intentionally try 
to offend people,” he admits.

Flynt seems to try to avoid entanglement with the legal 
system by putting on the cover of each issue, in microscopic 
type, the following: “WARNING: Material is of an adult 
nature. This literature is not intended for minors, and under 
no circumstances are they to view it, possess it, or place orders 
for merchandise offered herein.” The “literature” referred to 
apparently is not the political material, for there is no reason 
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why minors should be shielded from it. Rather, a cynic might 
conclude that claiming “literature” status is a transparent 
attempt to squeeze within the Miller obscenity defi nition’s 
allowance for literary value. In fact, the pages of political 
material probably insulate Hustler from obscenity prosecution 
because, under Miller, the work “taken as a whole” must be 
considered, and no court could conclude that a Hustler issue 
lacks political value.

.   .   .

The inside front cover of the November 1983 issue of Hustler
featured a full-page parody of an advertisement for Campari 
liqueur. It was a takeoff on a Campari advertising campaign 
in which celebrities were interviewed about their “fi rst time.” 
By the end of the interviews it was clear that the celebrities 
meant the fi rst time they tried Campari, but the ads played on 
the sexual double entendre. Hustler’s version had a picture of 
the Reverend Jerry Falwell and was headlined “Jerry Falwell 
talks about his fi rst time.” Falwell was of course the leader 
of the Moral Majority, a major fi gure in the religious right, a 
frequent critic of pornography, and a frequent target of Larry 
Flynt’s wrath. The fake Campari ad featured an “interview” 
with Falwell, who said his fi rst time was with his mother in an 
outhouse. The ad “quoted” Falwell as saying, “I never really 
expected to make it with Mom, but then after she showed all 
the other guys in town such a good time, I fi gured, ‘What the 
hell!’ ” In the ad Falwell says: “We were drunk off our God-
fearing asses. . . . Mom looked better than a Baptist whore with 
a $100 donation.” The parody concluded with Falwell claim-
ing: “I always get sloshed before I go out to the pulpit. You 
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don’t think I could lay down all that bullshit sober, do you?” 
In tiny type at the bottom of the page was the disclaimer: “Ad 
parody—not to be taken seriously.”

The parody was not legally obscene and clearly not child 
pornography. Nor, not having been broadcast, could it be 
restricted as indecency. It was a vicious dirty joke, but Falwell 
took it seriously. He sued Flynt and Hustler, seeking $45 million 
in damages for libel, for using Falwell’s picture for commercial 
purposes, and for intentionally infl icting emotional distress. To 
win the emotional distress claim, Falwell would have had to 
prove that Flynt had a blameworthy state of mind in publishing 
the humiliating ad. Flynt cooperated in supplying that proof, 
for at his deposition he testifi ed as follows:

FALWELL’S ATTORNEY: Did you want to upset Rev. Falwell?

FLYNT: Yes . . . 

FALWELL’S ATTORNEY: Do you recognize that in having 
published what you did in this ad, you were attempting 
to convey to the people who read it that Rev. Falwell was 
just as you characterized him, a liar?

FLYNT: Yeah, he’s a liar too.

FALWELL’S ATTORNEY: How about a hypocrite?

FLYNT: Yeah.

FALWELL’S ATTORNEY: That’s what you wanted to convey?

FLYNT: Yeah.

FALWELL’S ATTORNEY: Did you appreciate, at the time that 
you wrote “okay” to approve this publication, that for Rev. 
Falwell to function in his livelihood, and in his commit-
ment and career, he has to have an integrity that people 
believe in? Did you not appreciate that?
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FLYNT: Yeah.

FALWELL’S ATTORNEY: And wasn’t one of your objectives to 
destroy that integrity, or harm it, if you could?

FLYNT: To assassinate it.

Falwell’s commercial-use-of-his-likeness claim was dis-
missed by the trial judge. In fact, Falwell himself had duplicated 
the ad thousands of times and included it in a mass mailing 
fund-raising plea to Moral Majority supporters around the 
country, apparently to demonstrate to them the depths to 
which pornographers can sink, and he netted about $800,000. 
While this might cast doubt on how much emotional distress 
the ad caused him, the claims of intentional infl iction and libel 
proceeded to trial.

The jury found against Falwell on the libel claim, decid-
ing that no reasonable reader of the magazine would conclude 
that any of the parody ad’s allegations was factual. Since no 
one could believe it was true that Falwell had sex with his 
mother in an outhouse, there could be no libel (a false state-
ment of fact). But the jury found that Flynt had intentionally 
infl icted emotional distress on Falwell. This verdict depended 
on the jury’s fi nding that Flynt had acted intentionally, that 
his conduct offended generally accepted standards of decency 
or morality (or, in shorthand, was “outrageous”), and that his 
conduct actually caused Falwell severe emotional distress. The 
jury awarded Falwell $100,000 in compensatory damages and 
another $100,000 in punitive damages. Flynt took the case to 
the Supreme Court.

.   .   .
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The Court handed down its decision on February 24, 1988. 
Ominously, the opinion was written by Chief Justice William 
Rehnquist. Always conservative and nearly always unfriendly 
to civil liberties claims, Rehnquist could not realistically have 
been expected to say anything to help Flynt’s cause. But in 
virtually the only good First Amendment opinion he wrote 
in his entire career, Rehnquist led a unanimous court to rule 
in Flynt’s favor. The opinion makes an important contribution 
to First Amendment freedoms for all of us.

Rehnquist framed the issue: “We must decide whether 
a public fi gure may recover damages for emotional harm 
caused by the publication of an ad parody offensive to him, 
and doubtless gross and repugnant in the eyes of most.” The 
court acknowledged that the Hustler parody was both “patently 
offensive” and “intended to infl ict emotional injury.” But then 
Rehnquist launched into a rhapsodic treatment of First Amend-
ment values, even quoting Justice Oliver Wendell Holmes’s 
“marketplace of ideas” concept from his famous Abrams dis-
sent. Rehnquist reminded everyone: “Robust political debate 
encouraged by the First Amendment is bound to produce 
speech that is critical [of public fi gures].” The question was 
whether the speech lost First Amendment protection because 
of the speaker’s bad motives.

At the argument in the Supreme Court, Rev. Falwell’s 
lawyer, Norman Grutman, began by asserting: “Deliberate, 
malicious character assassination is not protected by the First 
Amendment.” Rehnquist’s opinion confronted this argument 
by noting, “In the world of debate about public affairs, many 
things done with motives that are less than admirable are pro-
tected by the First Amendment.” The debate would be inhib-
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ited if the speaker had to run the risk that it might be proved in 
court that he spoke out of hatred. Rehnquist continued, “Even 
if he did speak out of hatred, utterances honestly believed con-
tribute to the free interchange of ideas and the ascertainment 
of truth.” So the intent to hurt someone’s feelings does not 
deprive the speaker of First Amendment protection.

Were the Court to hold otherwise, political cartoonists and 
satirists would be subjected to damages awards, Rehnquist 
said. A history buff, Rehnquist clearly was infl uenced by an 
amicus curiae brief fi led by the Association of American Edito-
rial Cartoonists. The brief included an appendix with a col-
lection of famous and infamous political cartoons through 
American history, including Thomas Nast’s savage attacks on 
“Boss” Tweed, depicting Tweed and his cohorts as “vultures, 
tyrants, bloated opportunists, and boozy degenerates”; David 
Levine’s caricature of Senator Joseph McCarthy on a witch 
hunt; and Doug Marlette’s portrait of Interior Secretary James 
Watt in his offi ce with a stuffed trophy head of Bambi adorning 
his wall. “Our political discourse would have been considerably 
poorer,” Rehnquist said, without this kind of “intentionally 
injurious speech.”

Falwell argued, however, that the fake Campari ad was so 
“outrageous,” as the jury found, as to distinguish it from more 
traditional political cartoons. Rehnquist acknowledged that 
the ad was “at best a distant cousin of the political cartoons 
described above, and a rather poor relation at that.” He said 
that if it were possible to lay down a “principled standard” 
to separate the two, public discourse probably would not suf-
fer harm. “But,” he added, “we doubt that there is any such 
standard, and we are quite sure that the pejorative description 
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‘outrageous’ does not supply one.” Rehnquist said that outra-
geousness is inherently subjective and would allow a jury to 
award damages based on jurors’ tastes or views or dislike of 
the speech or speaker. (The same would seem to be true of 
the “patently offensive” standard used for obscenity or inde-
cency, but that was not the issue before the Court.) Rehnquist 
concluded that an outrageousness standard thus ran afoul of 
the First Amendment principle fi rst espoused in the Jehovah’s 
Witnesses cases that protects speech even though it “may have 
an adverse emotional impact on the audience.” Plucking a First 
Amendment jewel from the otherwise regrettable opinion in 
FCC v. Pacifi ca, Rehnquist emphasized: “The fact that society 
may fi nd speech offensive is not a suffi cient reason for sup-
pressing it.”

The Court’s decision in Hustler Magazine v. Falwell is a char-
ter of liberty for political cartooning and satire. It is also, in 
the world of litigation, an important protection for publishers 
because, if public fi gures or offi cials claim injury from pub-
lished material, they must confront and clear First Amendment 
hurdles—regardless of the label a fertile-minded lawyer might 
put on their suit (“intentional infl iction of emotional distress,” 
libel, or something else). Finally, the Court’s decision made it 
resoundingly clear that speech offensive to its target, and even 
to the public generally, is not without First Amendment protec-
tion. In many countries, publishing an insult of a public offi cial 
or fi gure would land the publisher in jail. Not here.

.   .   .

Following the decision, Flynt himself became the subject of 
unfl attering editorial cartoons. The Washington Times showed 
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an outhouse with a Hustler sign and a robed judge calling to 
the occupant: “Good news, Mr. Flynt . . . You won!” Pat Oli-
phant for the Los Angeles Times syndicate pictured Flynt as a 
fat, smelly pig in a wheelchair, with a note from the cartoonist 
stating: “Dear Mr. Flynt, in order to defend their constitutional 
freedom of expression, satirists are forced, from time to time, 
into reluctant association with people like you. In celebration 
of the excellent Supreme Court decision (Hustler v. Falwell), I 
trust you will accept the accompanying depiction of yourself 
as strictly satirical.”

In recent years a provocative sequence of loosely connected 
cartoons illustrates one of the points of Hustler v. Falwell. In 
September 2005 a small Danish newspaper, Jyllands-Posten,
published 12 caricatures of the Prophet Muhammad. The most 
infl ammatory one depicted him wearing a turban in the shape 
of a bomb with a lit fuse. News of the cartoons spread through 
the Islamic world. More than 100 people were killed in riots 
triggered by what some Islamic leaders called blasphemy, and 
a boycott of Danish goods was organized. (Historically, blas-
phemy and obscenity were related, and both were considered 
unprotected speech.) President Mahmoud Ahmadinejad of Iran 
then organized a “Holocaust Cartoon Contest” and invited 
Muslim cartoonists to submit cartoons ridiculing the Holo-
caust and the State of Israel. The winner showed Israeli con-
struction equipment in the West Bank walling off a mosque, 
with a mural of Auschwitz painted on the wall. During the 
2008 presidential campaign, the New Yorker ran a cover depict-
ing Michelle Obama as a 60s-style Black Panther toting an 
AK-47, fi st-bumping Barack Obama dressed as a Muslim in 
the Oval Offi ce under a portrait of Osama bin Laden, with an 
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American fl ag burning in the fi replace. The cover was appar-
ently meant to satirize not the Obamas but the lunatic fringe 
who was saying such things about them, but this subtlety was 
lost on many. The Los Angeles Daily News responded with a car-
toon satirizing the New Yorker one; it showed President Bush in 
the militant outfi t fi st-bumping Vice President Cheney dressed 
as a Muslim under a dark portrait of Richard Nixon, with the 
Constitution burning in the fi replace. Vanity Fair commis-
sioned a cover showing John and Cindy McCain in the Oval 
Offi ce, the candidate with a walker and Mrs. McCain with a 
handful of pills, under a portrait of Bush while the Constitu-
tion goes up in fl ames.

All of these caricatures were somewhat mean-spirited. All 
might be considered “outrageous” by many, and in poor taste. 
All would upset their targets and cause hurt feelings, as the 
Bay Times Hongisto cover did. And all of them, after Hustler v. 
Falwell, unquestionably are protected by the First Amendment.

.   .   .

Another Hustler case may make it harder to accept Larry 
Flynt as a First Amendment hero, but the court got it right. 
The August, 1981, issue included an article titled “Orgasm of 
Death.” It discussed the practice of autoerotic asphyxia: mas-
turbation while hanging oneself to cut off temporarily the 
blood supply to the brain at the moment of orgasm, intensify-
ing the orgasm. The article was part of a series on “Sexplay,” 
describing practices that have “remained hidden for too long 
behind the doors of fear, ignorance, inexperience, and hypoc-
risy,” presented to increase readers’ sexual knowledge, lessen 
their inhibitions, and make them “much better lovers.”
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An editor’s note at the top of the article said that “Hustler
emphasizes the often-fatal dangers of the practice of auto-
erotic asphyxia and recommends that readers seeking unique 
forms of sexual release DO NOT ATTEMPT this method.” 
The article began with an arresting description of the tragic 
results from trying the practice, saying that as many as 1,000 
American teenagers die in this manner every year. The two-
page article warned readers 10 different times that the practice 
is dangerous and deadly.

Troy D, a 14 year old in Houston, came into possession of 
the magazine and read the article. The next morning his best 
friend found Troy, nude, hanging by his neck in his closet, 
with a copy of the magazine opened to the “Orgasm of Death” 
article at his feet. Troy’s mother sued Hustler for damages for 
causing Troy’s death. The jury awarded damages totaling 
$182,000, and Hustler appealed.

Judge Alvin Rubin of the Fifth Circuit Court of Appeals 
began his analysis by noting that First Amendment protection is 
“not based on the naïve belief that speech can do no harm but on 
the confi dence that the benefi ts society reaps from the free fl ow 
and exchange of ideas outweigh the costs society endures by 
receiving reprehensible or dangerous ideas.” Noting that there 
is “no such thing as a false idea,” Rubin said we correct perni-
cious ideas not by suppressing them but by the competition of 
other ideas: “We rely on a reverse Gresham’s law, trusting good 
ideas to drive out bad ones and forbidding governmental inter-
vention into the free market of ideas.” Against the important 
social goal of protecting adolescents like Troy, the court must 
balance not just Hustler’s right to speak but also the danger that 
unclear standards of First Amendment protection may inhibit 
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the expression of ideas by other speakers and “constrict the right 
of the public to receive those ideas.”

Troy’s mother’s case was based on the theory that the Hus-
tler article constituted “incitement” and was therefore in a 
category of speech that has no First Amendment protection, 
like libel, obscenity, and “fi ghting words.” As noted in Chap-
ter 7, Brandenburg v. Ohio held that “advocacy” of even hateful 
ideas was constitutionally protected, but speech “directed to 
inciting or producing imminent lawless action,” and likely to 
produce such action, was not. The Court thus distinguished 
between protected “advocacy” and unprotected “incitement.” 
(The difference in my mind is between an article articulating 
the writer’s reasons for favoring racial segregation [advocacy, 
even of bad ideas] and a demonstrator climbing on the barri-
cades with a lighted torch screaming at the unruly mob behind 
him, “Let’s burn it down!” [incitement].)

Judge Rubin decided that the Hustler article on autoerotic 
asphyxia could not be considered incitement: “No fair read-
ing of it can make its content advocacy, let alone incitement 
to engage in the practice.” He doubted that “written material 
might ever be found to create culpable incitement,” but was 
clear that this article, hedged as it was with multiple warnings 
and blunt advice not to try autoerotic asphyxia, was a far cry 
from incitement.

Judge Edith Jones fi led a passionate dissent, contending 
that the majority had foreclosed the state from tempering 
“the excesses of the pornography business by imposing civil 
liability for harms it directly causes.” She said the court should 
protect children against “suicidal pornography,” and the court’s 
opinion degraded “the free market of ideas to a level with the 
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black market for heroin.” She said, “No federal court has held 
that death is a legitimate price to pay for freedom of speech.”

Jones reasoned that “Hustler is not a bona fi de competitor in 
the ‘marketplace of ideas.’ It is largely pornographic [in that] the 
principal function of this magazine is to create sexual arousal.” 
Its appeal is “non-cognitive,” and “the opposite of the transmis-
sion of ideas.” Furthermore, Jones said, “A signifi cant portion 
of its readers are adolescent. Hustler knows this. Such read-
ers are particularly vulnerable to thrill-seeking, recklessness, 
and mimicry.” She added that, for them, warnings and say-
ing “No” or “Caution” are “invitations rather than taboos.” In 
other words, Hustler, as pornography, should not be protected 
by the First Amendment against liability for the harm it causes.

Tempting as it is to agree with Jones’s rhetorical fl ourish 
that the price of free speech should not be death, this is a false 
choice. To defi ne “pornography” in a way that would not out-
law a signifi cant amount of protected and even valuable speech 
is impossible. Just try. Once you go beyond the defi nition of 
obscenity and make illegal material that may have literary, 
artistic, or other value, you put a wide range of speech at risk. 
Moreover, under Judge Jones’s approach, speakers could never 
know when publishing truthful information, with or without 
warnings and disclaimers, might lead some reader to act in 
a way that harms himself or some other person. Publishers 
can’t be liable to the world at large—to anyone who might 
pick up the book or magazine, get a bad idea, and act on it, 
and to others who may be hurt by the reader—for publishing 
information that turns out to result in harm. We can’t shut 
down Hustler without impoverishing the store of information 
and ideas available to all of us.
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.   .   .

After the oral argument in the Falwell case, Larry Flynt met 
with a crowd of reporters and onlookers on the steps of the 
Court building. Asked whether he thought he could win the 
case, he said, “If the Court will protect a scumbag like me, then 
it will protect all of you. Because I’m the worst.”
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Clinton Fein felt betrayed. He thought he had been promised 
freedom of expression. Instead he got the Communications 
Decency Act.

Born in South Africa, Fein grew up under Apartheid. As 
he graduated from the University of Witwatersrand, he was 
interested in journalism. But the South Africa of the time was 
not a promising environment for young journalists. Under 
the repressive censorship regime, one could be imprisoned for 
quoting Nelson Mandela, who was then in prison for revolu-
tionary activities. Fein emigrated to the United States, studied 
for citizenship, learned all about the Constitution, and was 
naturalized in 1994. When he took the oath, he was bemused 
by the seeming contradiction in having to swear to God to 
defend a constitution that prohibited any religious coercion. 
But his primary allegiance, and hope, lay with the First Amend-
ment’s free-speech clause. Then Congress enacted, and Presi-
dent Bill Clinton signed, the Communications Decency Act 
of 1996. As a result, because his speech was online and subject 
to the Act, Fein would have had freer speech in South Africa, 

■ 9 ■

CLINTON FEIN 
and the ACLU
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which by that time was post-Apartheid, than he had in the 
United States. Fein’s sense of betrayal propelled him to the 
federal courthouse.

.   .   .

The act, called the CDA, was the most sweeping restriction 
of the speech of ordinary citizens that Congress had ever 
attempted. It was more threatening to the average person than 
the Sedition Act of 1798, in that it was global in its reach and 
less clear about what was prohibited. It had two main provi-
sions. One made it a federal crime to communicate anything 
“indecent” online, knowing that the communication was to 
a minor (17 or under). The term “indecent” was not defi ned 
at all. The other made it a crime to “display” on the Internet 
anything “patently offensive” if it was “available” to a minor (as 
virtually everything is). Offensiveness would be judged by con-
temporary “community standards” similar to the way the FCC 
defi ned indecency for broadcast purposes. Violation of either 
provision was punishable by two years in prison and a fi ne.

The stated purpose of the CDA was to shield children from 
exposure to indecent online material. Every politician wants 
to protect America’s children from pornography. Few politi-
cians are willing to invoke the First Amendment to defend 
smut peddlers. The CDA was an act of legislative cowardice. 
Any modestly intelligent Congressperson had to know that 
the clumsily drafted CDA was unconstitutional. Passing the 
law meant dumping responsibility for saying so on the courts.

The CDA was promptly challenged by the ACLU and other 
organizations. The federal district court in Philadelphia issued 
a preliminary injunction preventing the government from 
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enforcing the law during the lawsuit. The court thoroughly 
examined the nature of the Internet and online communica-
tions, and found that the CDA would criminalize a vast range 
of speech that Americans, at least adults, had a right to engage 
in. For example, if “indecent” means the same thing as it does in 
the FCC broadcast regulations (Chapter 8), using any of George 
Carlin’s dirty words in an email to a 17-year-old or on any Web 
site “available” to a minor would be a felony. Posting online 
the Supreme Court’s decision in the Pacifi ca case would be a 
felony because the Court appended a transcript of the Carlin 
monologue to it. “Displaying” online great works of art such as 
Tony Kushner’s Pulitzer Prize–winning play Angels in America,
which has plenty of rough language and sex scenes, would be 
criminal. So would posting the Attorney General’s 1986 Report 
on Pornography, which described pornographic materials in 
some detail. Magazines like Wired that appeared both in print 
and online and used some of Carlin’s words would be protected 
on the newsstand but subject to criminal prosecution when edi-
tors pressed the button to post an article online. And because 
offensiveness would be judged by “community” standards, only 
material bland enough to pass muster in the most conservative, 
least tolerant community could safely be communicated.

.   .   .

At the time the CDA was enacted, self-taught computer whiz 
Clinton Fein’s day job was constructing and maintaining Web 
sites. But he also had begun publishing edgy, provocative 
material that attracted the government’s attention. He made 
a CD-ROM of Randy Shilts’s book Conduct Unbecoming: Gays 
and Lesbians in the U.S. Military. It included material about a 

Promotional  Copy  Only  12/18/14  Not  for  resale  or  redist9ibution



158  FIGURES OF SPEECH

sailor pictured in a Navy recruiting poster who turned out to 
be gay and was discharged by the Navy. The Navy claimed that 
Fein could not legally use the picture and said it was protected 
by trademark law. Fein managed to fi nd help from Michael 
Traynor, a prominent San Francisco lawyer, who wrote to the 
Navy that it could not prevent Fein from using the image on 
trademark or any other legal ground, and the Navy gave up. 
At the time, Traynor and I were representing Wired magazine 
in various First Amendment–related matters, and we were 
concerned about the CDA’s impact. We met with Fein, who 
wanted to challenge the CDA in any way he could. So we 
helped him have his day in court.

Our main attack was on a provision of the CDA different 
from the ones in the ACLU case. It was an update of the old 
federal “obscene telephone call” statute. As part of the CDA, 
Congress amended the law to make it a crime, punishable 
by two years in prison and a fi ne, to say anything “obscene, 
lewd, lascivious, fi lthy, or indecent” using a telecommunica-
tions device (defi ned to include both telephones and computer 
modems) with intent to “annoy” another person. Fein himself 
was annoyed, and wanted to annoy the politicians and the 
prudes who egged them on. So he launched a Web site called 
annoy.com, which he announced was its own CDA: “Created 
and Designed to Annoy.”

Annoy.com had several innovative features, using cutting-
edge technology. One was “heckle,” which enabled site visitors 
to construct and send email messages, anonymously, to various 
public offi cials and public fi gures. It operated like the popular 
MadLibs game and invited visitors to criticize the recipients 
in the most vulgar (and hilarious) terms. Most of the mes-

Promotional  Copy  Only  12/18/14  Not  for  resale  or  redist9ibution



CLINTON FEIN AND THE ACLU   159

sages predictably would “annoy” the recipients. For example, 
one could compose a letter to speaker of the house Newt Gin-
grich. It might say “Dear Speaker Gingrich, Your Contract with 
America is [brilliant/a pile of shit]. It will [save/ruin] America. 
It will benefi t [all Americans/only the rich]. You are truly [a 
genius/an asshole].”

Another feature was “censure,” which allowed visitors to 
send digital postcards via the Internet. Hallmark greetings 
these were not. No fl oral designs or cuddly animals. Some 
of the cards were sexually explicit and all were provocative. 
“Gibe” was a message board on which visitors could post mes-
sages anonymously. Fein and other writers contributed essays 
containing language and ideas that might well be considered 
“indecent” in some communities. The issues they discussed 
included same-sex marriage, gays in the military, health care, 
and the environment. Fein was not shy about announcing that 
the site made it possible for visitors, using “whatever language 
or imagery seems to them appropriate” to “annoy” public offi -
cials and public fi gures “by getting their attention, upsetting 
them, and making them understand the depth of displeasure 
with their acts or political positions.” For example, Fein added, 
“Some of us wish to criticize President Clinton, Speaker Newt 
Gingrich, Senators Dianne Feinstein, James Exon, and Jesse 
Helms,” and others “because of their role in proposing, enact-
ing, and approving the Communications Decency Act.”

The problem with annoy.com was that, if the CDA was 
constitutional, Fein was subject to criminal prosecution for 
violating both the statutory prohibition on posting “inde-
cency” and the online communication of “indecent” material 
“with intent to annoy.” So we mounted a two-pronged attack. 
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First, we fi led a brief amicus curiae in the Supreme Court in 
the ACLU’s suit. There, we attacked the constitutionality and, 
indeed, the rationality of the CDA. We made some arguments 
not made by the ACLU and other parties. We questioned, for 
example, whether the federal government had the authority 
under the Constitution to regulate content on the Internet at 
all and whether the government had a “compelling” interest in 
meddling in what is fi rst and foremost the domain of parents, 
not government: what speech their children would have access 
to. Second, we fi led our own suit against attorney general Janet 
Reno in federal court in San Francisco, seeking to enjoin her 
from enforcing the “intent to annoy” law. (Reno was my law 
school classmate; I fi nd it hard to believe that she could endorse 
the arguments that her underlings made on her behalf to sup-
port the CDA.)

Our case was much stronger than the ACLU’s because the 
statute we were challenging had nothing to do with children. 
The government could not defend it on the ground that it was 
needed to protect children from indecency. The statute was a 
fl at-out ban on speech that adults have every right to commu-
nicate. The fact that a communication was made with intent 
“to annoy” the recipient could not save the law. As Hustler v. 
Falwell and the Jehovah’s Witnesses cases amply demonstrate, 
government cannot ban speech on the ground that it is offen-
sive, motivated by hatred, or upsetting to the recipient.

The government repeatedly requested more time to re-
spond to our suit and pointed out that the ACLU’s case, then 
pending in the Supreme Court, would likely affect the issues 
in our case. The government insisted, however, on its right to 
prosecute Fein for any violations of the CDA provision crimi-
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nalizing communications with intent to “annoy” that might be 
committed while the case was delayed. The three-judge court 
in San Francisco deferred any ruling until Reno v. ACLU came 
down, leaving Fein at risk if he continued to operate annoy
.com. He continued.

.   .   .

On June 26, 1997, the Supreme Court decided the ACLU case. 
The decision was wonderful, a true landmark of First Amend-
ment freedom. The opinion was written by Justice John Paul 
Stevens, who thereby redeemed himself from his Pacifi ca blun-
der discussed in Chapter 8. He now can be considered for can-
didacy in the pantheon of First Amendment heroes.

Reno v. ACLU was the Court’s fi rst Internet case. This was 
a new medium of communication, and no one could know 
how the Court might apply First Amendment rules to it. In 
the past, when confronted with having to decide how the First 
Amendment applies to a given medium, the Court had some-
times fumbled. For example, when movies were invented and 
became commercial, the Court in 1915 allowed cities to censor 
them at will, reasoning that movies were just a business like 
any other, subject to local regulation, and were not protected 
by speech or press guarantees. (That ruling was not overruled 
until 1952.) Also, when the Court had to decide the extent to 
which cable television could be regulated, the justices were 
unable to agree on the proper First Amendment analysis.

Stevens got it right in the ACLU case. His opinion fi rst laid 
out in detail how the Internet works and the various ways in 
which people can communicate on it. Seventy-seven years old 
at the time, Stevens casually noted that “navigating the Web 
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is relatively straightforward,” and then proceeded to explain it 
in commonsense terms. He had to confront the government’s 
argument that the Internet should be treated like broadcast, 
subject to government regulation similar to the FCC’s regula-
tion of radio and broadcast television. Indeed, the government 
urged that “the indecency problem” on the Internet was “much 
more pronounced than it is on broadcast stations.” This was 
because, Attorney General Reno’s lieutenants said, the Internet 
operates “without the intervention of editors, network cen-
sors, or market disincentives.” In other words, the government 
argued that because ordinary citizens could communicate with 
each other directly, not as the passive recipients of program-
ming directed at them by powerful corporations and their 
commercial sponsors, the government must step in to police 
“indecent” material. (The perverse result would be that the 
more democratic the medium—free of corporate censors and 
commercial “disincentives”—the greater the government’s 
right to regulate the medium.)

Stevens demolished the government’s argument, pointing 
out that the broadcast decisions, including his own Pacifi ca
case, relied on three unique characteristics of the broadcast 
medium: the scarcity of frequencies on the electromagnetic 
spectrum, the long history of government regulation in allocat-
ing frequencies and ensuring that licensees acted in the public 
interest, and the “invasive” nature of the medium. “Those fac-
tors are not present in cyberspace,” Stevens said. Agreeing with 
the lower court that “content on the Internet is as diverse as 
human thought,” Stevens concluded that there is “no basis for 
qualifying the level of First Amendment scrutiny that should 
be applied to this medium.” Thus, Internet speech is at least as 
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free as speech in newspapers, in books, or on soapboxes. For 
government to restrict the content of online communication, 
it would have to prove that the restriction serves a “compel-
ling” government interest and is narrowly tailored to serve that 
interest so that no less restrictive means would do.

Justice Stevens then turned to the ambiguities in the CDA 
statute and how they endangered free speech. He pointed to 
the use of “indecent” in one provision and “patently offen-
sive” in the other, noting the lack of defi nition for either. These 
ambiguities, Stevens said, would

provoke uncertainty among speakers about how the two stan-
dards relate to each other and just what they mean. Could a 
speaker confi dently assume that a serious discussion about 
birth control practices, homosexuality, the First Amendment 
issues raised by the Appendix to our Pacifi ca opinion, or the 
consequences of prison rape would not violate the CDA? This 
uncertainty undermines the likelihood that the CDA has been 
carefully tailored to the congressional goal of protecting minors 
from potentially harmful materials.

The law’s vagueness was troublesome for First Amendment 
purposes not only because the restrictions on speech were con-
tent-based but also because the CDA was a criminal law and, 
Stevens asserted, “The severity of criminal sanctions may well 
cause speakers to remain silent rather than communicate even 
arguably unlawful words, ideas, and images.”

Justice Stevens’s opinion for the Court concluded that “the 
CDA lacks the precision that the First Amendment requires 
when a statute regulates the content of speech.” In trying to 
protect children from exposure to indecent material, the justice 
explained, “the CDA effectively suppresses a large amount of 
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speech that adults have a constitutional right to receive and to 
address to one another.” He added that government may not 
reduce the adult population to “only what is fi t for children” 
and the level of Internet discourse “cannot be limited to that 
suitable for a sandbox.”

The Court also noted that if “community standards” are 
used to judge offensiveness, as they are in broadcast and 
obscenity cases, any Internet communication, available to a 
nationwide audience, “will be judged by the standards of the 
community most likely to be offended by the message.” Mate-
rial at risk would include not only any of the seven dirty words 
used by George Carlin but also “discussions of prison rape or 
safe sexual practices, artistic images that include nude subjects, 
and arguably the card catalogue of the Carnegie Library. Also, 
a parent allowing her 17-year-old to use the family computer 
to obtain information that the parent deems appropriate, or 
a parent who emailed his 17-year-old college freshman infor-
mation on birth control, would be subject to a lengthy prison 
term.” Since there are less restrictive alternatives to criminal 
prosecution for shielding children from exposure to unwanted 
Internet material (such as parents installing fi lters, Web sites 
requiring credit cards for blatant sexual material, etc.), the gov-
ernment failed to justify the CDA’s ham-handed suppression 
of the Internet speech of ordinary citizens.

Finally, Justice Stevens made short shrift of the govern-
ment’s last-ditch, desperate contention that, apart from the 
interest in protecting children, it had an “equally signifi cant” 
interest in “fostering the growth of the Internet” as a com-
munications medium. The government argued that the easy 
availability of “indecent” material on the Internet was “driving 
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countless citizens away from the medium because of the risk 
of exposing themselves or their children to harmful material.”

Justice Stevens responded: “The dramatic expansion of this 
new marketplace of ideas contradicts the factual basis of this 
contention . . . [as] the growth of the Internet has been and 
continues to be phenomenal.” More importantly, as a First 
Amendment matter, he continued: “We presume that govern-
mental regulation of the content of speech is more likely to 
interfere with the free exchange of ideas than to encourage it. 
The interest in encouraging freedom of expression in a demo-
cratic society outweighs any theoretical but unproven benefi t 
of censorship.” The CDA was thus swiftly interred, and the 
most democratic means of communication ever invented was 
allowed to fl ourish.

.   .   .

In light of Reno v. ACLU, Clinton Fein’s case looked like a slam 
dunk. The Supreme Court had proclaimed that “indecent” 
online speech could not be made criminal, and in our case 
the government did not even have the supposed interest in 
protecting children to rely on. Instead of graciously conced-
ing that the provision of the CDA outlawing indecent com-
munications made with intent to annoy was unconstitutional, 
however, Attorney General Reno’s underlings came up with a 
shameless “interpretation” of the law that would rescue it. For 
the fi rst time in the litigation, the government said that the law 
did not mean what it said. It did not in fact outlaw “indecent” 
communications at all. The government asserted that the pro-
vision prohibiting “obscene, lewd, lascivious, fi lthy, or indecent” 
communications was limited to “obscene” communications. 
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Therefore, the government contended, because Clinton Fein 
was not in the business of putting obscene material online, 
the law did not apply to him, and his case should be dismissed.

The government’s supposed “interpretation” of the statute 
was ridiculous. It robbed “indecent” and all the other terms of 
independent meaning. It was as if Congress had enacted the 
Communications Obscenity Act instead of the Communications 
Decency Act. It ignored the fact that the CDA used “indecent” 
as contrasted with “obscene” in other provisions of the same 
law (the provisions struck down in the ACLU case). As in Paci-
fi ca and many other decisions a clear distinction had always 
been made between “obscene” and “indecent” speech, and they 
had different meanings. Further, the government’s creative 
exercise in statutory interpretation made the law redundant 
of all the other federal obscenity laws. Obscenity already was 
prohibited, in any medium, so the government’s interpretation 
would render the statute meaningless.

Alas, two of the three district court judges agreed with the 
government. They reasoned that a court should construe a 
law in a way to avoid declaring it unconstitutional (a judicial 
restraint principle rejected in the 2010 Citizens United case). They 
referred to a few older cases that construed a “string of words” 
similar to those in the statute in question to mean “obscene,” 
and they said cases like the ACLU case and Pacifi ca were some-
how different because they involved attempts to protect minors. 
Their reasoning did not make any sense, but Reno’s interpreta-
tion gave the judges a convenient way to avoid sticking their 
necks out and forthrightly declaring the law unconstitutional. 
The judges concluded that because Fein did not challenge the 
prohibition of obscenity, his case would be dismissed.
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Judge Susan Illston dissented. She pointed out that the law 
applied to the Internet, a communications medium with hun-
dreds of millions of users, and a criminal law like this “should 
mean exactly what it says, so that users will know what the 
rules are.” She believed that, following the decision in ACLU,
the criminal prohibition of “indecent” speech violated the First 
Amendment.

Since the district court decision applied only in northern 
California, and Fein’s communications were available through-
out the nation, he remained at risk of prosecution in other 
districts, where courts might read the law to mean what it 
said, covering nonobscene material. Fein and all Internet users 
would live under the uncertain cloud of a law that on its face 
made “indecent” annoying communications a felony. So we 
took the case on a direct appeal to the Supreme Court. On 
April 19, 1999, the Court handed down what had to be the 
shortest First Amendment decision ever made: “The judgment 
is affi rmed.” No explanation. This outcome was terribly disap-
pointing and a waste of several years of litigation during which 
the government had never suggested construing the law to 
prohibit only obscenity.

The decision had a sliver of a silver lining. The Supreme 
Court’s action had the effect of making the district court’s inter-
pretation binding nationally. It was now the law of the land. In 
practical terms, therefore, the litigation gave Clinton Fein what 
he sought: the ability to communicate nonobscene material 
that might be considered indecent in some communities and to 
annoy the recipients without fear of criminal prosecution. He 
deserved but did not get a ringing affi rmation that the CDA pro-
vision that threatened annoy.com violated the First Amendment.
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.   .   .

Congress could not resist the temptation to exploit the CDA’s 
demise politically by trying again to shield America’s children 
from sexual material on the Internet. It promptly passed a new 
law, which we called “Son of CDA.” The law’s proper name was 
the Child Online Protection Act, or COPA. Congress attempted 
to patch up some of the constitutional defi ciencies that Justice 
Stevens had identifi ed in the CDA. It made three main changes 
from the CDA: COPA outlawed only communications made 
“for commercial purposes”; it was limited to communications 
on the World Wide Web, as opposed to the entire Internet 
including email; and instead of proscribing “indecent” mate-
rial, it criminalized material that is “harmful to minors.” 
Included was a laughable defi nition of “harmful to minors.” In 
a parody of the three-part Miller defi nition of obscenity, COPA 
simply tacked on to each of the three parts something about 
minors. So the material must appeal to the prurient interest 
“with respect to minors,” must be patently offensive under 
community standards “with respect to minors,” and must 
lack literary or other societal value “for minors.” If the Miller
obscenity defi nition was subjective and vague, the COPA stat-
ute compounded these vices. Adding in all the references to 
minors really would have reduced Internet discourse to the 
lowest common denominator, because if material might not be 
suitable for a toddler—even though unremarkable for a sophis-
ticated 17-year-old—it would be illegal, since both are minors.

Once again the ACLU sued the very day the law was to take 
effect. Once again the lower courts condemned the law. The 
reach of COPA admittedly was narrower than the CDA. Con-
gress may have been targeting commercial pornographers, but 
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the law it wrote was much broader. It still prohibited speech 
that is protected among adults, and it still provided no clear 
guidance to Web communicators who wished to avoid crossing 
the invisible line into criminal behavior. The court of appeals 
was especially concerned about COPA’s use of “community 
standards” for judging the offensiveness of material harmful to 
minors, which was lifted from the Miller test. The court noted 
that material posted on the Web “is accessible by all Internet 
users worldwide,” and Web publishers cannot restrict access to 
their sites based on where the users are. Therefore, the court 
said, COPA requires every Web publisher to “abide by the most 
restrictive and conservative state’s community standards” to 
avoid criminal liability. The court of appeals threw out COPA 
on that ground alone.

The government of course appealed to the Supreme Court. 
On May 13, 2002, the Court vacated the court of appeals’ deci-
sion. The Court’s opinion was written by Justice Clarence 
Thomas, no friend of the First Amendment. The Court decided 
that the use of community standards to identify the prohibited 
material did not by itself make COPA unconstitutional. Justice 
Thomas pointed out that COPA applied to less material than 
the CDA and its defi nition of the forbidden material was nar-
rower because it required the government to prove appeal to 
the prurient interest and no redeeming social value for minors. 
Responding to the contention that Web publishers could not 
control where their material might be accessed, Justice Thomas 
gave them some blunt advice: “If a publisher wishes for its 
material to be judged only by the standards of particular com-
munities, then it need only take the simple step of utilizing a 
medium that enables it to target the release of its material into 
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those communities.” In other words, Web publishers shouldn’t 
be Web publishers; they should go into the newspaper, maga-
zine, or radio business. (This suggestion contradicts what the 
Court held in the CDA case when the government made a 
similar argument and Justice Stevens responded that this was 
“equivalent to arguing that a statute could ban leafl ets on cer-
tain subjects as long as individuals are free to publish books”; 
where a restriction on speech is content-based, it is no answer 
to say that some other medium might be used.)

Justice Thomas candidly confessed the real reason for vacat-
ing the lower court’s condemnation of COPA: “If we were to 
hold COPA unconstitutional because of its use of commu-
nity standards, federal obscenity statutes would likely also 
be unconstitutional as applied to the Web.” In other words, 
obscenity would be allowed on the Web but not in any other 
medium, and the Court could not countenance that result. 
Having so concluded, the Court sent the case back to the court 
of appeals for another look, to consider whether COPA was 
unconstitutional for some reason other than its invocation of 
community standards.

The court of appeals got the message and found that COPA 
violated the First Amendment because of its vagueness and 
overbreadth. The government of course appealed again. On 
June 29, 2004, the Supreme Court upheld the lower court’s 
grant of a temporary injunction against enforcing COPA. 
This time the opinion was authored by Justice Anthony Ken-
nedy, who perhaps surprisingly is quite consistently sensitive 
to First Amendment values. He began by noting that “con-
tent-based prohibitions, enforced by severe criminal penal-
ties, have the constant potential to be a repressive force in the 
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lives and thoughts of a free people,” that these restrictions on 
speech are “presumed invalid,” and the government has the 
burden of demonstrating their constitutionality. Justice Ken-
nedy concluded that the government had not shown that less 
restrictive alternatives to criminal prosecution—like fi ltering 
software installed by concerned parents—could be as effective 
in protecting children from exposure to potentially harmful 
material. The court remanded the case to the lower courts for 
further “proceedings” to determine whether the temporary 
injunction should be made permanent.

Justice Stevens concurred, reaffi rming his belief that “Gov-
ernment may not penalize speakers for making available to the 
general World Wide Web audience that which the least toler-
ant communities in America deem unfi t for their children’s 
consumption.” Having struggled with restrictions on sexual 
speech in several cases over the years, he also took the occa-
sion to venture his conviction that criminal prosecutions are 
an inappropriate means of regulating even obscene material, 
as the line between communications that “offend” and those 
that do not “is too blurred to identify criminal conduct.”

Justice Stephen Breyer, who perhaps surprisingly is too 
apt to compromise on First Amendment issues, dissented. He 
thought fi ltering software was faulty and allowed some por-
nographic material to pass through without hindrance: “The 
software alone cannot distinguish between the most obscene 
pictorial image and the Venus de Milo.” He also despaired that 
“After eight years of legislative effort, two statutes, and three 
Supreme Court cases, the Court sends this case back to the dis-
trict court for further proceedings.” Breyer thought Congress 
had tried hard enough to repair the defects in the CDA, and 
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the COPA was good enough. He threw up his hands and said, 
literally, “What else was Congress supposed to do?”

Back in the district court in Pennsylvania, the judge con-
ducted a trial, giving the government the opportunity to show 
that there were no less restrictive alternatives to criminal pros-
ecution under COPA that could protect children. Judge Low-
ell Reed found, however, that fi lters were more effective than 
COPA’s criminal prohibitions. He pointed out that perhaps half 
of sexually explicit Web sites are foreign in origin and that 
it is practically impossible to prosecute them in the United 
States, while fi lters can screen at least some of their material. 
He found COPA both under-inclusive (in not being able to do 
anything about foreign Web sites) and over-inclusive (in deem-
ing material unlawful if it might be harmful for a fi ve-year-old 
even though it would be unobjectionable for a sophisticated 
teenager), and therefore not “narrowly tailored” to serve the 
interest in protecting children. Judge Reed concluded that “I 
may not turn a blind eye to the law in order to satisfy my urge 
to protect this nation’s youth by upholding a fl awed statute. . . . 
Perhaps we do the minors of this country harm if First Amend-
ment protections, which they will with age inherit fully, are 
chipped away in the name of their protection.”

The government of course appealed again. It argued that the 
First Amendment “does not prevent Congress from adopting 
a ‘belt-and-suspenders’ approach . . . with fi lters acting as the 
‘belt’ and COPA [criminal prosecution] as the ‘suspenders.’ ” 
The court responded: “Under the First Amendment, if the belt 
works at least as effectively as the suspenders, then the govern-
ment cannot prosecute people for not wearing suspenders.”

By this time the government was bring represented by attor-
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ney general Michael Mukasey (President George W. Bush’s suc-
cessor to Alberto Gonzales), who tried to take the case to the 
Supreme Court for the third time. On January 21, 2009, the Court 
denied review. COPA was dead. It, like CDA, never took effect.

.   .   .

Congress made another attempt to restrict sexual content on 
the Internet. The Child Pornography Prevention Act of 1996 
(CPPA) amended the federal child pornography law to make 
it a crime to possess or distribute pictures not just of real chil-
dren but of what “appear to be” minors in sexual poses. Con-
gress said that computer-generated images, even those that do 
not involve real children at all in their production, should be 
prohibited because such pictures might be used to “whet the 
appetite” of pedophiles or be used by child abusers to seduce 
their victims. This was a new rationale for outlawing child 
pornography. The Supreme Court had approved laws outlaw-
ing pictures of minors performing sex acts because of the child 
abuse inherent in the production of the pictures, without requir-
ing that the pictures themselves be legally obscene.

The CPPA was challenged by a group of “adult” enter-
tainment businesses, a publisher of nudist books, a painter of 
nudes, and a photographer specializing in erotic images, who 
called themselves the Free Speech Coalition. They won in the 
lower court, and of course the government took the case to the 
Supreme Court. I wrote an amicus curiae brief for the ACLU and 
several other organizations. Justice Kennedy wrote a courageous 
opinion, reaffi rming vital First Amendment principles in an 
unsavory context. One of the problems with CPPA, Justice Ken-
nedy found, was that it outlawed not just computer-generated 
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images but also “a renaissance painting depicting a scene from 
classical mythology” as well as Hollywood movies like Lolita,
Traffi c, and American Beauty, in which young-looking adult actors 
(who appear to be minors) are seen engaging in sexual acts. It 
also covered pictures in a psychology manual and a documen-
tary “depicting the horrors of sexual abuse.” In other words, the 
CPPA outlawed a range of images of signifi cant societal value 
even though no real children were used in their production.

Justice Kennedy acknowledged that “sexual abuse of a child 
is a most serious crime,” and Congress has the power to pro-
tect children from abuse, but he contended, “The prospect of 
crime . . . by itself does not justify laws suppressing protected 
speech.” Repeating a lesson learned in Hustler v. Falwell, Ken-
nedy said: “Speech may not be prohibited because it concerns 
subjects offending our sensibilities.” The justice was especially 
troubled that, in the absence of the Miller obscenity require-
ment—material must lack literary, artistic, or other value to 
be deemed obscene—works of art and movies could be con-
demned “without inquiry into the work’s redeeming value.” 
Moreover, he said, the CPPA prohibits “the visual depiction of 
an idea—that of teenagers engaging in sexual activity—that 
is a fact of modern society and has been a theme of art and 
literature throughout the ages.”

As for the government’s argument that even virtual images 
could lead to actual child abuse, Justice Kennedy fi rst noted 
that “the causal link is contingent and indirect.” That is, the 
connection between viewing child porn and actually molest-
ing kids is not clear. (Indeed, the social science research does 
not establish a causal link between viewing any kind of por-
nography and sexual crime.) Also, cartoons, video games, and 
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candy might be used to seduce children, yet Kennedy points 
out: “We would not expect those to be prohibited because 
they can be misused.” More fundamentally, the government’s 
“whet-the-appetite” contention runs afoul of the First Amend-
ment principle that “the mere tendency of speech to encourage 
unlawful acts is not a suffi cient reason for banning it.” The 
CPPA was basically aimed at the evil of planting bad ideas and 
impure thoughts, but government is not allowed to control 
thought. Justice Kennedy reminded everyone of Brandenburg 
v. Ohio: even “advocacy” of illegal conduct and hateful ideas is 
protected unless it amounts to incitement of imminent lawless 
acts. The CPPA, like the CDA and the COPA, was dead.

.   .   .

Congress fi nally found limited success in attempting to regu-
late sexual content on the Internet when, on June 23, 2003, the 
Supreme Court upheld a fourth law, the Children’s Internet 
Protection Act (CIPA). The law denies federal funding to pub-
lic libraries unless they have a “policy of Internet safety for 
minors” that uses software fi lters to prevent access by anyone 
to “visual depictions” that are “harmful to minors.” The stat-
ute, sponsored by Senator John McCain, does not defi ne any 
of these terms.

Chief Justice Rehnquist wrote the Court’s opinion in the 
ominously named case, United States v. American Library Asso-
ciation. The Court emphasized that this law, unlike CDA and 
COPA, did not impose any criminal sanctions and, impor-
tantly: “Congress has wide latitude to attach conditions to the 
receipt of federal assistance.” In other words, the government 
is not required to fund libraries and can put strings on the 
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subsidies it chooses to make. Rehnquist stated that libraries 
are free to offer unfi ltered access “without federal assistance” 
and CIPA “is a valid exercise of Congress’s spending power.”

The Court understood that fi lters notoriously over-block, 
screening out material that is completely innocuous as well as 
valuable, such as the Carlin monologue or the syllabus for a 
university course on sex education. Asked at the oral argument 
whether the law would prevent adult users of library computers 
from access to such material, the government lawyer told the 
Court that a librarian would unblock any given site or disable 
the fi lter at the request of an adult user. On the basis of this 
unrealistically optimistic representation, the Court concluded 
that adult access to the full resources of the Internet would not 
be unduly hindered. Two justices concurred in the decision only 
because of this representation, making a majority upholding the 
law. Justice Stevens, in dissent, was unpersuaded by the govern-
ment’s assurance and said the law was tantamount to requiring 
a library’s materials to be kept in “unmarked, locked rooms or 
cabinets, which could be opened only in response to specifi c 
requests.” More broadly, Stevens reasoned that a law’s abridge-
ment of speech “is equally obnoxious” whether it is enforced 
by “a threat of penalties or by a threat to withhold a benefi t.”

.   .   .

Whether software fi lters solve First Amendment Internet prob-
lems is an amusing diversion. In the library case, the govern-
ment urged that fi lters are effective in protecting children from 
exposure to harmful material, while civil libertarians argued 
that they over-block and under-block, and that government has 
no business policing libraries anyway. In the CDA and COPA 
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cases, the roles were reversed. The ACLU argued that fi lters 
were effective, and that children could be protected by less 
restrictive means than criminal prosecutions, while the gov-
ernment urged that fi lters were ineffective and the criminal 
sanction was needed. The seeming inconsistency was nicely 
resolved by Ann Beeson of the ACLU, who said the central 
issue is whose fi nger is on the mouse, the government’s or 
the parent’s: “When a parent installs a fi lter that keeps a kid 
from seeing a bunch of sites that may or may not be pornog-
raphy, that’s parenting. When a government forces all adults 
and minors to use fi lters, that’s censorship.”

The broader issue in all this is whether the courts should 
accept the government’s assertion that it has a “compelling” 
interest in protecting minors from being exposed to mate-
rial that it deems harmful. So far, the courts have uncritically 
accepted this proposition in case after case and then have 
wrestled with whether the particular speech restriction is “nar-
rowly tailored” to serve the asserted interest. They have done 
so without any evidence that the supposedly harmful material 
actually causes any harm. That is, the government has not 
been required to prove that minors are in fact injured in any 
way by hearing dirty words or seeing sexual images. This has 
allowed politicians to enact laws that restrict everyone’s speech 
in the name of protecting children. This cause is seductive and 
dangerous because the principle has no limits. If we uncriti-
cally accept that the government has a compelling interest in 
shielding children from various kinds of speech that it deems 
harmful, there is nothing to prevent legislators from enacting 
a Newspaper Decency Act, a Literature Decency Act, or laws 
banning profanity, Facebook, or bad grammar.
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.   .   .

Having survived the CDA and the COPA, Clinton Fein con-
tinued to annoy various people with his digital muckraking 
and provocative images. Annoy.com had another run-in with 
the Justice Department. Unbeknownst to Fein, someone used 
annoy.com’s postcard service anonymously to send a threat-
ening message to a university administrator in Houston. Out 
of the blue, without notice or opportunity to be heard, Fein 
was served with a court order issued by a federal magistrate 
in Houston, commanding the site to disclose the identity of 
the user. The order also prohibited Fein from disclosing the 
existence of the order to the user “or to any other person.” Fein 
responded by informing the government that he had no infor-
mation about the identity of the anonymous user and by mov-
ing to quash the “gag” provision as an unconstitutional prior 
restraint on his free speech. The lower court refused to lift the 
nondisclosure order so that Fein could discuss publicly the pro-
priety of the government’s obtaining secret orders demanding 
that Web sites surrender user information. We had to appeal to 
the Fifth Circuit Court of Appeals. That court noted that the 
law the government had invoked authorized nondisclosure 
orders only to protect life or physical safety and only for a 
limited period, and it sent the case back to the lower court to 
consider the “substantial constitutional questions” raised by its 
order. The lower court then vacated the order and, of course, 
annoy.com covered the controversy.

.   .   .

Clinton Fein’s other brush with the legal system found the 
ACLU, long the guardian of First Amendment freedom, not 
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in a heroic role. In an employment discrimination suit against 
Avis Rent a Car at the San Francisco airport, three Latino 
workers proved that they had been subjected to verbal harass-
ment by one supervisor. By way of relief, a California Court of 
Appeal directed that the trial court compile a list of “prohibited 
epithets,” the use of which the company would be enjoined 
from allowing in the workplace. The record in the case did not 
disclose what disparaging names the workers had been called 
or the context in which they were used, but the court required 
the promulgation of a list of government-forbidden words that 
could not be uttered in the workplace.

Momentarily blinded by some notion of political correct-
ness, the ACLU supported the order and argued to the Cali-
fornia Supreme Court that it should be affi rmed. It said that 
a proven pattern of workplace hostility justifi ed an injunction 
against using government-prescribed bad words in the future. 
That is, a competing value—the need to remedy employment 
discrimination—trumped free-speech considerations. Clinton 
Fein, ever alert to diminution of First Amendment freedoms, 
disagreed. So we tendered an amicus curiae brief to the Cali-
fornia Supreme Court.

We argued that “The First Amendment does not say gov-
ernment ‘shall make no law abridging the freedom of speech, 
except to protect certain persons from ridicule and insult in 
the workplace.’ ” We urged that words in the abstract cannot 
be made unlawful or enjoined. Meaning depends on context. 
For example, to take the most famous racial slur, uttering the 
word “nigger” may be a sign of friendship and intimacy, or of 
bigotry and hate, depending on the context—to whom it is said, 
by whom, in what tone of voice, and in what circumstances. As 

Promotional  Copy  Only  12/18/14  Not  for  resale  or  redist9ibution



180  FIGURES OF SPEECH

Supreme Court Justice John Marshall Harlan once said: “One 
man’s vulgarity is another’s lyric.” The same is true of what-
ever epithets would be on the court’s list. If “spic” were on the 
list, the injunction would prohibit both screaming at a Latino 
subordinate: “You fucking lazy spic!” and saying discreetly to 
a peer: “I believe it is a violation of the First Amendment for a 
court to issue an injunction forbidding me from saying ‘spic’ to 
anyone.” To say that there is no legal difference between these 
two is to say that context is irrelevant and that government can 
outlaw the mere utterance of disfavored words.

Even though courts may award damages to victims of work-
place discrimination who have been subjected to abusive lan-
guage, that does not mean, we argued, that a court can issue 
an injunction against future offensive speech. A government 
order that specifi c speech may not be uttered would be an 
impermissible prior restraint on speech. Orders prohibiting 
speech in advance have always been constitutionally suspect. 
The point is that speech is protected until it can be shown to 
have done actual harm. One of the chief purposes of the First 
Amendment is to prevent prior restraints. They can be granted 
only in the most exceptional circumstances, such as immedi-
ate threats to the national security. In the Pentagon Papers case, 
the U.S. Supreme Court found that the government had failed 
to prove suffi cient harm to national security to justify a prior 
restraint.

Alas, the California Supreme Court, doubtless lulled by 
as surances from none other than the First Amendment cham-
pion ACLU that it should not worry about free-speech consider-
ations in remedying employment discrimination, and quoting 
the ACLU brief, approved the concept of an injunction against 
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uttering any “prohibited epithets.” However, the court ducked 
the issue of whether courts should compile lists of forbidden 
words, saying that since the parties had not “sought review” of 
that issue, the court would express “no opinion” on it. The court 
left it to the lower court to fashion an order telling employees 
what they are permitted to say about other employees.

.   .   .

Undaunted by his encounters with the legal system, Clinton 
Fein continues to rail against politicians and powerful cor-
porations, using both annoy.com and art. He has become a 
digital artist of some renown and is a direct benefi ciary of 
Hustler v. Falwell and its protection for offensive satire. Work-
ing with a computer, Photoshop software, and a digital cam-
era, Fein has created political “cartoons,” collages, and other 
images that offend their targets and many others. His work 
has been widely published and has appeared in art galleries, 
but not without controversy. The headline of a review in the 
San Francisco Chronicle states plainly: “His art is not subtle. It 
can be hard to take. But Clinton Fein is not afraid to make a 
statement.” Shortly after the 9/11 attacks, Fein had a show at 
a San Francisco gallery. The magazine Artforum refused to run 
an advertisement for the show. The ad, one of Fein’s images, 
showed former New York mayor Rudy Giuliani sitting naked 
in a urine-fi lled glass (reminiscent of a Damien Hirst work), 
referencing Giuliani’s retaliatory withholding of funding for 
the Brooklyn Museum.

Fein savagely attacked the George W. Bush administration 
at every opportunity, especially the invasion of Iraq and the 
Abu Ghraib torture. One of his images shows the president 
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nailed to the cross crucifi xion-style, with an erection popping 
out of his loincloth in the shape of a rocket, under the ban-
ner “Who Would Jesus Torture?” Another looks to a casual 
viewer like an American fl ag, but in the background of each 
stripe is the text of the Taguba Report on the Abu Ghraib 
torture, and the “stars” are whitened images of the iconic 
photograph of the hooded and wired torturee. For an art gal-
lery show, Fein sent the images to a large format printer in 
Palo Alto, Zazzle. The printer found the images offensive and 
destroyed them. This sort of censorship does not violate the 
First Amendment, of course, because only the government is 
bound by and can violate the Constitution.

Nor does it dampen Fein’s willingness fully to exercise the 
freedom of expression that brought him to America. His imag-
ery is sometimes sexual and includes anuses, erect penises, 
and Carlinesque words describing them. He says his mother 
“wishes [he] would do watercolors.” But his work is not por-
nographic and certainly not obscene, even though right-wing 
groups call him a “noted homosexual pornographer.” His work 
does not appeal to the prurient interest, and it clearly has politi-
cal and artistic value. A First Amendment true believer, he 
indefatigably tries to expose hypocrisy, skewer the mainstream 
media for laziness and cowardice, and provoke debate over 
accepted wisdom. But this defender of online freedom also 
laments young people’s willingness to give up any semblance of 
privacy on Facebook and other social networking sites, so that 
“Nothing [is] left for anyone to discover about you. Govern-
ment doesn’t have to spy; they can just join Facebook.”
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Among the lessons to be drawn from the adventures of our 
heroes and villains are these two: we have to be skeptical of 
the government’s arguments that competing values require 
restrictions on speech, and we don’t need a new First Amend-
ment for the 21st century.

The government doesn’t get 

the benefi t of the doubt

We—and particularly the courts—should not uncritically ac -
cept the government’s supposed justifi cations for restricting 
speech. As we have seen, the government always argues that 
some competing value supports limitations on speech or press 
freedoms. But notice a disturbing pattern in the stories of First 
Amendment heroism and villainy: in so many instances the 
government cried wolf or, at least, exaggerated the calami-
ties that would befall the country if certain speech were not 
suppressed. In some cases, we saw that the government even 

AFTERWORD
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deceived the courts. For example, from Dannie Martin’s trial 
we learned that the Federal Bureau of Prisons was defending its 
no-interview rule as essential to prison security even though it 
already had determined the rule was not needed, and it aban-
doned the rule soon after winning its point in the Supreme 
Court. In Earl Caldwell’s case, it turned out that the govern-
ment did not need his testimony at all and dropped the matter 
as soon as it persuaded the Supreme Court that his testimony 
was crucial to law enforcement. In Yetta Stromberg’s case, 
where the offi cials urged that outlawing display of a red fl ag 
was necessary to preserve “organized government” against a 
Bolshevik takeover, time showed that this was fantasy. In the 
Jehovah’s Witnesses cases, arguments that during wartime 
“national unity” required schoolchildren to recite the Pledge 
of Allegiance proved empty. In the Communications Decency 
Act case, the government’s argument that pornography would 
ruin the Internet for everyone blinked reality. In the landmark 
Pentagon Papers controversy, the government’s dire prediction 
that the nation would suffer grave harm from their publication 
proved baseless.

In short, we and the courts should aim a healthy skepti-
cism toward whatever claims the government makes to justify 
speech suppression. Harm can never be assumed. The gov-
ernment must always be put to its proof. That may involve 
risk, but freedom is not risk-free. As President Obama said of 
national security in his inaugural address, “We reject as false 
the choice between our safety and our ideals.” Every nation 
wants and legitimately tries to ensure its safety. But our ideals 
defi ne who we are as a nation; our ideals, especially our First 
Amendment freedoms, are our safety.
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Don’t amend the Constitution 
Encounters like those of Clinton Fein with restrictions on 
digital speech raise the question whether our antique First 
Amendment, written in 1789, is up to the task of dealing with 
21st-century communications. James Madison would have had 
a hard time getting his mind around instant worldwide Inter-
net speech. In the early days of the digital era, some thoughtful 
observers of the new technology, conscious of its democratiz-
ing potential, proposed a constitutional amendment to ensure 
cyberspace freedom. Harvard Law Professor Laurence Tribe, 
for example, advocated amending the Constitution to say: 
“Protections for freedoms of speech, press [and other constitu-
tional rights] . . . shall be construed as fully applicable without 
regard to the technological method or medium through which 
information content is generated, stored, altered, transmitted, 
or controlled.” More recently, in response to the 2010 Citizens 
United decision, organizations like ReclaimDemocracy.org 
proposed amending the Constitution to eliminate free-speech 
rights for corporations or, more generally, to restrict corporate 
“personhood.”

I don’t think it’s a good idea to tinker with the Bill of Rights. 
Amending the source of our fundamental freedoms is a peril-
ous undertaking with an uncertain outcome. Opening up the 
amendment process would unleash pressures to include pro-
visions on school prayer, fl ag burning, and who knows what 
else. In my view, we don’t need a new First Amendment. The 
creaky old document, as interpreted over the years, has made 
us a free people and is fl exible enough to protect our freedoms 
in any century.
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To be sure, the Supreme Court has often distinguished 
among communications media, saying that “differences in 
the characteristics of new media justify differences in the First 
Amendment standards applied to them.” The Court has in fact 
applied the First Amendment differently depending on the 
media involved: television, radio, newspapers, and the Internet. 
For example, in 1969 the Court upheld the Fairness Doctrine 
developed by the FCC. The Doctrine originated in the early 
days of radio in the 1920s and governed FCC-licensed radio and 
television broadcasters. It required them to act in the public 
interest by covering important issues of the day and by giving 
voice to contrasting views on the issues. The FCC also devel-
oped a “personal attack” rule, requiring broadcasters whose 
programs attacked a person’s honesty or integrity to allow the 
person to respond to the attack. The Fairness Doctrine and 
the personal-attack rule were upheld in Red Lion v. FCC. As 
in the Jehovah’s Witnesses cases, the broadcasters claimed a 
First Amendment right not to speak, a right not to be forced 
to give voice to views with which they disagreed. The Court 
disagreed, saying, “It is the right of the viewers and listeners . . . 
which is paramount.”

Just fi ve years later, the Court treated a very similar issue 
completely differently with regard to newspapers. In Miami 
Herald v. Tornillo, the Court held that a Florida law giving a 
“right of reply” to political candidates who were attacked by a 
newspaper violated the First Amendment. The Court recog-
nized the growing concentration of ownership of newspapers 
in the hands of powerful corporations—many cities have only 
one paper—and the homogeneity of views that this engenders. 
It also acknowledged the candidates’ contention that “the ‘mar-
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ketplace of ideas’ is today a monopoly controlled by the owners 
of the market.” But the Court refused to allow government to 
require that newspapers include certain government-specifi ed 
content. (My thought: a press that government requires to be 
fair is not free.) The only way Red Lion and Miami Herald can 
be reconciled and happily coexist in the same jurisprudential 
universe is to accept that the differences in the characteris-
tics of the media—broadcast and print—justify different First 
Amendment rules.

Fortunately, in the Communications Decency Act case, the 
Court rejected the government’s contention that the Internet 
should be treated as broadcast media, not print. The Court 
decided the Internet should be at least as free from government 
control as newspapers. It actually should be freer, given the 
unique characteristics of digital communication: it is cheap, 
interactive, user-controlled, and democratic, and it lets us all be 
publishers. All of the First Amendment principles reaffi rmed by 
the Court in the infamous Citizens United decision fully apply 
to—and protect—the Internet medium. Amending the Consti-
tution is not needed to ensure 21st-century freedom.

Citizens United redux

But what about amending it to limit corporate “personhood” 
and end First Amendment protection for corporate speech? 
The Court in Red Lion limited the First Amendment rights of 
some powerful corporations—licensed broadcasters—in the 
name of facilitating the interest of all citizens in receiving a
diversity of views. (The Fairness Doctrine itself was abandoned 
in 1987 by the Reagan-era FCC as an unnecessary regulation 
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on business. Periodically attempts are made in Congress to 
resuscitate the doctrine. Recently these attempts have met with 
vociferous opposition from the Christian right, which protests 
that “liberals” want to shut down talk-radio titans like Rush 
Limbaugh—who give no voice to opposing views—by enact-
ing what they call “The Silence Christian and Conservative 
Broadcasters Law.”)

The Court in Citizens United invoked the same idea—the 
public’s right to receive information—as a justifi cation for per-
mitting corporate political speech: we citizens are entitled to 
hear political speech from whatever source because the First 
Amendment protects political speech regardless of the identity 
of the speaker.

But the Court’s fi nding that corporate “persons” are consti-
tutionally empowered to speak was not fi rmly rooted in either 
history or public policy. Did the framers of the Constitution 
intend to include corporations along with natural persons as 
having the right to free speech? This question of the “origi-
nal understanding” resulted in a pissing match between Jus-
tice Antonin Scalia and Justice John Paul Stevens. Probably 
to tweak the noses of Scalia, Justice Clarence Thomas, and 
other “originalists” (those who contend that the Constitution 
should be interpreted to mean what its framers understood 
it to mean), Stevens devoted a whole section of his dissent to 
“Original Understandings.” Stevens noted 18th-century fears of 
“soulless” business corporations and quoted Thomas Jefferson’s 
“hope” to “crush . . . the aristocracy of our monied corpora-
tions which dare already to challenge our government to a trial 
of strength and bid defi ance to the laws of our country.” Based 
on the historical evidence he could marshal, Stevens asserted 
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that when the framers wrote the First Amendment, “It was 
the free speech of individual Americans they had in mind . . . 
[and they]  . . . took it as a given that corporations could be 
comprehensively regulated in the service of the public wel-
fare.” Stevens emphasized that corporations are different from 
individual speakers and should not be treated identically to 
natural persons. After all, these artifi cial beings have perpetual 
life, limited liability, and favorable tax treatment enabling the 
accumulation of assets. Stevens concluded that they have “no 
consciences, no beliefs, no feelings, no thoughts, no desires. . . . 
They are not themselves members of ‘We the People’ by whom 
and for whom our Constitution was established.”

This provoked Justice Scalia to write a separate concur-
ring opinion supporting the Court’s recognition of corporate 
free speech. Scalia noted that the text of the First Amend-
ment makes no distinction between types of speakers and 
complained that the dissent found not “even an isolated state-
ment from the founding era to the effect that corporations are 
not covered.” Scalia acknowledged that statesmen from the 
founding era distrusted corporations but said, “Most of the 
Founders’ resentment towards corporations was directed at 
the state-granted monopoly privileges [that corporations then 
enjoyed]. . . . Modern corporations do not have such privileges, 
and would probably have been favored by most of our enter-
prising Founders—excluding, perhaps, Thomas Jefferson and 
others favoring perpetuation of an agrarian society.” In a fi nal, 
triumphant pro-corporate fl ourish, Scalia concluded that “to 
exclude or impede corporate speech is to muzzle the principal 
agents of the modern free economy. We should celebrate rather 
than condemn the addition of this speech to the public debate.”
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Stevens in turn responded that Scalia had failed to come 
up with founding era statements that the framers meant to 
include corporate speakers within the First Amendment protec-
tions. The disagreement was a standoff; neither side was able 
to point to contemporaneous statements or specifi c historical 
evidence demonstrating the framers’ actual intent. Apparently 
we will never know what they had in mind, though it seems 
highly unlikely that the framers wanted the corporations they 
mistrusted (which were then specially chartered by state legis-
latures) to have the same speech rights as individuals.

We do know that according corporations constitutional 
rights like those of real persons crept into the Supreme Court’s 
jurisprudence as a historical fl uke and without any real anal-
ysis. In an 1886 railroad case, Santa Clara County v. Southern 
Pacifi c, the Court simply assumed that the railroad was a “per-
son” protected by the Equal Protection Clause of the then-new 
Fourteenth Amendment and refused to hear argument on the 
question. By 1898, the Court was able casually to say, again 
without any analysis, that whether corporations are persons 
under the Equal Protection Clause was “settled.” (This, despite 
the text of the amendment: It uses “person” fi ve times and the 
context clearly demonstrates that it meant natural persons. For 
example, persons “born or naturalized” in the United States are 
citizens, representatives are apportioned among states accord-
ing to the number of persons excluding “Indians not taxed,” 
and persons are barred from holding offi ce if they engaged 
in rebellion.) The Court also decided long ago that the Fifth
Amendment privilege against self-incrimination, which also 
belongs to a “person,” is “essentially a personal one, applying 
only to natural individuals.”
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The Court has never squarely confronted or carefully ana-
lyzed whether corporations should have the same free-speech 
rights as natural persons. The treatment of corporations as 
persons with constitutional rights has been inconsistent, unex-
plained, and baffl ing, and it is in need of some serious attention.

Justice Kennedy’s opinion for the Court said, “The Court 
has recognized that First Amendment protection extends to 
corporations.” To support this proposition, Kennedy cited 
24 important First Amendment decisions going back several 
decades, all of which involved speech by corporations. They 
included such landmarks as New York Times v. Sullivan and the 
Pentagon Papers case, which guaranteed the rights to criticize 
government and to be free of prior restraints on speech.

It seems too late in the day to roll back the clock and say 
that corporations have no First Amendment rights. No one 
would want to say that the New York Times or CBS News has 
no First Amendment protection and is, therefore, subject to 
unbridled government censorship. Many of the most important 
free-speech rights we all enjoy were won in cases involving 
corporate speech.

However, it is not too late to determine that corporations 
have more limited speech rights than individuals, and that 
their executives can reasonably be restricted from spending 
money that is not their own on elections. The law need not 
treat corporations like soapbox orators and pamphleteers and 
can treat them as having more restricted rights than natu-
ral persons. The Court in Citizens United acknowledged that 
some speakers—public school students, prisoners, persons on 
military bases, and government employees—do not enjoy full 
First Amendment protection even for core political speech. 
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Why corporations should have rights superior to these groups 
is unclear. The Court has also determined (in Red Lion) that 
broadcasting corporations do not have the same right not to 
speak as Jehovah’s Witnesses (in the fl ag salute and license plate 
cases). In other words, ample precedent exists for giving corpo-
rate speech less protection than the speech of natural persons.

In fact, Citizens United did not decide that corporate speech 
rights are identical to those of natural persons. Why not say 
that because corporations are very different beings, they are 
subject to differential treatment and their speech is subject to 
reasonable limitations? The overbroad and somewhat clumsy 
law thrown out in Citizens United might not have been a rea-
sonable and carefully tailored restriction on what corporations 
can do to infl uence elections. But Citizens United is probably 
not the last word on this subject. A thorough reexamination 
of the nature of corporations and the extent to which they 
can claim the benefi ts of the Bill of Rights would be timely. Is 
there some good reason why corporations are not allowed to 
vote and do not have a Fifth Amendment privilege against self-
incrimination but do have a First Amendment right to speak? 
If they do have free-speech rights, why should they be identical 
to those of natural persons?

.   .   .

It’s a shame that the wonderful First Amendment principles 
recited and reinforced in Citizens United benefi ted corpora-
tions rather than otherwise powerless individuals challenging 
entrenched power. One can only hope that in the future the 
principles will be invoked to protect genuine First Amendment 
heroes.
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2. Jehovah’s Witnesses
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 71 New York Times columnist: Anthony Lewis, “ ‘Their Brutal 
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of the Press,” 26 Hastings L.J. 631 (1974), and discussion in 
Chapter 5.
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Brenneman v. Madigan, 343 F. Supp. 128 (N.D. Cal. 1972).
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v. Falwell, 485 U.S. 46 (1988), discussed in Chapter 8.
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Francisco, No. C92 3714 DLJ (N.D. Cal.); various opinions in the 
case are reported at 857 F. Supp. 711 (N.D. Cal. 1994), and 830 
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444 (1938), discussed in Chapter 2.

7. Clarence Brandenburg

 122 The clear-and-present-danger test: Schenck v. United States, 249 U.S. 
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(1951), discussed in Chapter 2.

 124 the Pentagon Papers case: United States v. New York Times, 403 
U.S. 713 (1971).

 124 New York Times v. Sullivan: New York Times v. Sullivan, 376 U.S. 
254 (1964).

 126 the child pornography case: Ashcroft v. Free Speech Coalition, 535 
U.S. 234 (2002), discussed in Chapter 8.

 126 in his book Freedom for the Thought That We Hate: Anthony 
Lewis, Freedom for the Thought That We Hate, pp. 161–67 (2007).

 127 “The remedy to be applied is more speech”: Whitney v. California,
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184, 197 (1964).

 136 the Court decided Miller v. California: Miller v. California, 413 U.S. 
15 (1973).

 136 Professor Kathleen Sullivan has paraphrased the fi rst two parts:
Kathleen Sullivan, “Girls Lean Back Everywhere: The Law of 
Obscenity and the Assault on Genius,” New Republic (Sept. 28, 
1992), p. 35 (book review).
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 136 Even Justice Antonin Scalia has called for “reexamination” of the test:
see Pope v. Illinois, 481 U.S. 497 (1987).

 137 The FCC has long been empowered by Congress: see 18 U.S.C. 
section 1464, prohibiting “any obscene, indecent, or profane 
language” on the airwaves.

 137 FCC v. Pacifi ca Foundation: FCC v. Pacifi ca Foundation, 438 U.S. 
726 (1978).

 138 the decision invalidating the Communications Decency Act and 
opined in a later case: see Reno v. ACLU, 521 U.S. 844 (1997), 
invalidating the CDA; Ashcroft v. ACLU, 542 U.S. 656 (2004), 
concurring opinion of Justice Stevens, 160.

140 the Supreme Court upheld the FCC’s “fl eeting expletives” policy shift:
FCC v. Fox Television Stations, Inc., 556 U.S. ___ (2009).

 140 The laws prohibit pictures of minors performing sex acts: see 18 
U.S.C. sections 2252, 2256.

 140 The Supreme Court has decided that sexually explicit pictures: New 
York v. Ferber, 458 U.S. 747 (1982).

 141 a consumer cannot be prosecuted: see Stanley v. Georgia, 394 U.S. 
557 (1969).

 142 Flynt’s autobiography provides clues: Larry Flynt, An Unseemly 
Man: My Life as Pornographer, Pundit, and Social Outcast (1996).

 146 The Court handed down its decision: Hustler Magazine v. Falwell,
485 U.S. 46 (1988).

 146 his famous Abrams dissent: Abrams v. United States, 250 U.S. 616 
(1919), discussed in Chapter 2.

 148 principle fi rst espoused in the Jehovah’s Witnesses cases: see cases 
discussed in Chapter 2.

 150 Another Hustler case may make it harder: Herceg v. Hustler 
Magazine, Inc., 814 F.2d 1017 (5th Cir. 1987).

9. Clinton Fein and the ACLU

 155 the Communications Decency Act of 1996: 47 U.S.C. sections 223(a) 
and 223(d).

 156 the way the FCC defi ned indecency: see FCC v. Pacifi ca Foundation,
438 U.S. 726 (1978), and discussion in Chapter 8.
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 160 As Hustler v. Falwell and the Jehovah’s Witnesses cases amply 
demonstrate: see Hustler Magazine v. Falwell, 485 U.S. 46 (1988), 
discussed in Chapter 8, and the Jehovah’s Witnesses cases dis-
cussed in Chapter 2.

 161 the Supreme Court decided the ACLU case: Reno v. ACLU, 521 U.S. 
844 (1997).

 161 the Court in 1915 allowed cities to censor: Mutual Film Corp. v. Ohio,
236 U.S. 230 (1915).

 161 ruling was not overruled until 1952: Jos. Burstyn, Inc. v. Wilson, 343 
U.S. 495 (1952).

 161 Court had to decide the extent to which cable television could be regu-
lated: see Turner Broadcasting System v. FCC, 512 U.S. 622 (1994), 
and Denver Area Educational Telecommunications Consortium v. 
FCC, 518 U.S. 727 (1996).

 162 the FCC’s regulation of radio and broadcast television: see discus-
sion in Chapter 8.

 166 two of the three district court judges agreed with the government:
ApolloMedia Corporation v. Reno, 19 F.Supp. 2d 1081 (N.D. Cal. 
1998).

 167 the shortest First Amendment decision ever made: ApolloMedia 
Corporation v. Reno, 119 S.Ct. 1450 (1999).

 167 It was now the law of the land: Congress in its wisdom has since 
amended the statute, rendering it meaningless. The law now 
provides that it is a felony to communicate anything “obscene 
or child pornography” with the intent to annoy another person. 
47 U.S.C. section 223(a). Of course obscene material and child 
pornography have long been prohibited, in any medium, so the 
amended provision has no independent signifi cance.

 169 On May 13, 2002, the Court vacated: Ashcroft v. ACLU, 535 U.S. 564 
(2002).

 170 On June 29, 2004, the Supreme Court upheld the lower court’s grant:
Ashcroft v. ACLU, 542 U.S. 656 (2004).

 172 the government cannot prosecute people for not wearing suspenders:
ACLU v. Mukasey, 534 F.3d 181 (3d Cir. 2008).
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 173 the Court denied review. COPA was dead: Mukasey v. ACLU, No. 
08-565 (January 21, 2009).

 173 The Supreme Court had approved laws outlawing pictures of minors: 
New York v. Ferber, 458 U.S. 747 (1982).

 173 Justice Kennedy wrote a courageous opinion: Ashcroft v. Free Speech 
Coalition, 535 U.S. 234 (2002).

 175 Brandenburg v. Ohio: Brandenburg v. Ohio, 395 U.S. 444 (1969), 
discussed in Chapter 7.

 175 the Supreme Court upheld a fourth law, the Children’s Internet 
Protection Act: United States v. American Library Association, 539 
U.S. 194 (2003).

 176 by a threat to withhold a benefi t: The San Francisco Public Library 
refuses to apply for federal funding for Internet access and 
therefore does not put fi lters on public access computers. Its 
policy is “As with other library materials, restriction of a child’s 
access to the Internet is the responsibility of the parent or legal 
guardian.” Policy No. 206, adopted December, 1998. A city 
ordinance (No. 206-01) provides that the public is entitled to 
uncensored access to information available on the Internet.

 177 nicely resolved by Ann Beeson of the ACLU: Schwartz, “Internet 
Filters Are: [Good] [Bad] [Both],” New York Times, July 4, 2004.

 178 That court noted that the law the government had invoked: United 
States v. ApolloMedia Corporation, No. 99-20849 (5th Cir. June 2, 
2000).

 179 Supreme Court Justice John Marshall Harlan once said: Cohen v. 
California, 403 U.S. 15 (1971).

 180 One of the chief purposes of the First Amendment: see Near v. 
Minnesota, 238 U.S. 697 (1931) (Chief Justice Hughes: the “chief 
purpose” of the free press guaranty was to prevent prior 
restraints on publication).

 180 in the Pentagon Papers case: United States v. New York Times, 403 
U.S. 713 (1971).

 180 approved the concept of an injunction: Aguilar v. Avis Rent a Car 
System, 21 Cal. 4th 121 (1999).

Promotional  Copy  Only  12/18/14  Not  for  resale  or  redist9ibution



204  NOTES

 181 The headline of a review . . . states plainly: Kenneth Baker, “His 
Art Is Not Subtle. It Can Be Hard to Take. But Clinton Fein 
Is Not Afraid to Make a Statement,” San Francisco Chronicle,
November 2, 2004.

 182 The printer found the images offensive: Kenneth Baker, “2 of 
Clinton Fein’s Political Works Run Afoul of His Printer’s 
Policies,” San Francisco Chronicle, October 12, 2004.

Afterword

 185 Harvard Law Professor Laurence Tribe: Tribe, “The Constitution 
in Cyberspace: Law and Liberty Beyond the Electronic 
Frontier,” address at fi rst Conference on Computers, Freedom 
& Privacy, 1991.

 185 ReclaimDemocracy.org proposed amending the Constitution:
ReclaimDemocracy.org, “Supreme Court Rules Corporations 
are Free to Dominate Elections—Citizens’ Movement Emerges 
to Overrule the Court,” January 21, 2010. http://reclaimdemoc-
racy.org/corporate_speech/amendment_ca.

 186 in 1969 the Court upheld the Fairness Doctrine: Red Lion Broad -
casting Co. v. FCC, 395 U.S. 367 (1969).

 186 Miami Herald v. Tornillo: Miami Herald v. Tornillo, 418 U.S. 241 
(1974).

 188 vociferous opposition from the Christian right: Direct mail from 
Rev. Lou Sheldon, Traditional Values Coalition (2009), on fi le 
with author.

 188 The Court in Citizens United invoked the same idea: Citizens 
United v. FEC, 558 U.S. ___ (2010), discussed in Introduction.

 190 In an 1886 railroad case: Santa Clara County v. Southern Pacifi c 
Railroad, 118 U.S. 394 (1886).

 190 whether corporations are persons under the Equal Protection Clause:
Smyth v. Ames, 169 U.S. 466, 522 (1898).

 190 the Fifth Amendment privilege against self-incrimination: see, e.g., 
Braswell v. United States, 487 U.S. 99 (1988); United States v. White,
322 U.S. 694, 698 (1944); Hale v. Henkel, 201 U.S. 43 (1906).
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